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STATEMENT OF ISSUES PRESENTED 


1. Does the refusal of the sentencing judge to permit 
defendant's counsel to know of and to comment upon relevant information 
in the presentence report relied upon by the sentencing judge, constitute 
a denial of due process of law and effective assistance of counsel guar- 
anteed by the Fifth and Sixth Amendments to the United States Constitution? 

2. Should the Court of Appeals exercise its supervisory 
powers over the administration of criminal justice in the District of 
Columbia to require a liberal and uniform policy of disclosure of the 


contents of presentence reports prior to sentencing in the district court? 


This case has not previously been before this court either 


under the same or a similar title. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA : 


No. 23, 730 
UNITED STATES OF AMERICA 
Appellee 
Vv. 


JEAN D. DOCKERY 
Appellant 


On Appeal from Judgment of the 
United States District Court for 
the District of Columbia 
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REFERENCES TO RULINGS 
The basis of the appeal is an oral ruling by Judge June L. 


Green at the sentencing hearing denying appellant's motion to be given 


the presentence report or, alternatively, to be given the information 


contained therein, and for a continuance so that appellant could make a 
meaningful response. The ruling is reported in the transcript of pro- 
ceedings of October 28, 1969, at page 11, filed as part of the record in 


this case. 
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STATEMENT OF THE CASE 

This is an appeal from a judgment of the United States 
District Court whereby appellant, Jean I. Dockery, was sentenced to 
a term of six to eighteen months for the offense of escaping from cus- 
tody. The basis of the appeal is a ruling denying Dockery the opportunity 
to examine, or know of the contents of the presentence report utilized 
by the Court at the time of sentencing. (Tr. Oct. 28, 1969, p- 11). 

On September 19, 1969, the appellant, Jean D. Dockery, 
entered a plea of guilty before Judge John Lewis Smith, Jr. to the offense 
of escaping from custody. The case had arrived before Judge Smith 
quite coincidently that day, because 2 number of pretrial motions pre- 
viously filed in the instant case and another pending case involving the 
appellant had been set for hearing and Judge Smith was the motions 
judge. After an early morning conference between counsel and Mr. 


Donald Smith, Assistant U.S. Attorney, who was Acting Chief of the 


Criminal Division, it was agreed that Dockery would plead guilty to the 


escape charge and the Government would dismiss the other charge (Tr. 
Oct. 28, pp- 4, 8)- 

After entering her plea, Dockery requested that she be 
sentenced by the court at that time. (Tr- Sept- 19, 1969, p. 5). She 
had previously been tried by Judge Smith in another case, and felt that he 


knew her and was familiar with her problems. (Tr. Oct. 28, p- 10). 


Judge Smith refused stating: 
The Court: I will have to refer it to the probation 


officer for a full report. That 
request will be denied. As soon as 


they have the report I will be ready 
to sentence her. (Emphasis added. ) 
Mr. Cohen: All right. (Tr. Sept. 19, 1969, p. 6). 
Nothing further was heard from the court until October 27 
when, at about three o'clock in the afternoon, counsel received a phone 
call from the Assignment Office informing him that Dockery was to be 
sentenced the following morning at 9:30 a.m. by Judge June L. Green. 
Immediately, counsel telephoned Judge Green's chambers and requested 


the opportunity to meet with the Judge prior to sentencing to discuss 


the presentence report. That request was refused and the appellant walked 


into court the following morning completely ignorant of anything that 


could have been before the judge and motivating her at sentencing. (Tr. 
Oct. 28, p. 2). 

At the sentencing hearing counsel renewed his request but 
to no avail. The Judge offered simply to read the prior ‘criminal record 
from the bench. Even the summary reading of the record showed that 
it was either incorrectly transmitted or incorrectly understood by Judge 
Green (Tr. Oct. 28, pp. 3-4), and that it contained information on 
arrests (one in Baltimore), which were not part of the D.C. Police Depart- 
ment arrest records, and which are the only offense records available to 


defense counsel (Tr. Oct. 28, p. 4). 


efrc 
The presentence report must, of necessity, have contained 
information of some nature on the second charge that was to be dismissed 


that same day. Being completely in the dark, counsel tried to explain 


the nature of the charge and the reasons surrounding the Government's 


agreeing to dismiss it (Tr. Oct. 28, pp. 4-9). He tried to show the 
court, as he had demonstrated to the satisfaction of the U.S. Attorney 
earlier, that the arresting officer's testimony at the preliminary hear- 
ing was contrary to his statements on the Police Department Offense 
Reports and that the indictment was without evidentiary foundation (Tr. 
Feb. 21, 1968, pp. 8-11). Counsel tried to demonstrate that this was 
not an instance of plea-bargaining so the court would not consider the 
dismissed offense as justification for a more severe sentence on the 
escape charge (Tr. Oct. 28, pp. 8-9). If anything, counsel tried to 
point out, it should have been considered in mitigation. 

Other significant information may or may not have appeared 
in the presentence report. Dockery had earlier informed counsel of a 
history of mental problems which included confinement in various in- 
stitutions. (Tr. Oct. 28, p. 9). The problems were apparently sig- 
nificant enough for the Government, at its own behest, to obtain an 
order on April 11, 1969, for a mental examination of Dockery prior 
to the time that counsel was even appointed in this case. Yet counsel, 


at sentencing, had no way of knowing how, or indeed whether, this 


information came before Judge Green for he> use at sei.tenci:g. 
“iter the imposition of sentence, counsel inquired whether 
the Judge had ever been advised by the probation office of a leiter counsel 


had written on behalf of Dockery requesting treatment for narcotics 


addiction (Tr. Oct. 28, pp- 11-12). Only after that did the court appar- 


ently give any consideration to the defendant's request for rehabilitation. 
The whole sentencing hearing was apparently a ceremonial 
sham and the opportunity for allocation, a hollow right. | No sooner had 
counsel finished speaking, than the court, apparently reading from a 
document prepared some time earlier, immediately imposed a pre- 


decided sentence (Tr. Oct. 28, p. 11). 


ARGUMENT 

A. Summary of Argument 

The availability of the presentence report to defense counsel, 
prior to sentencing, has long been mooted among lawyers, judges and 
legal commentators, and numerous arguments have Basin advanced both 
for and against disclosure. In the federal system the subject is generally 
governed by Rule 32(c), Federal Rules of Criminal Procedure. It has 
been discussed in a number of Supreme Court decisions, although the 
issues raised in this appeal have not been specifically considered. Many 


of the Federal Courts of Appeal have rendered decisions guiding the use 
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of presentence reports in their circuits, and in some cases have made 
disclosure of certain types of information mandatory. 

The United States Court of Appeals for the District of 
Columbia has never considered the question, and consequently the prac- 
tice of allowing defense counsel access to presentence reports in the 
District of Columbia varies widely among the sentencing judges. Compare, 
e-g-, United States v. isaac, 299 F. Supp. 380 (D.D.C. 1969) (Sirica, 
J.), with United States v. Conway, 296 F.Supp. 1284 (D.D.C. 1969) 
(Gesell, J.). It ranges from the giving of the report itself to defense 
counsel for his examination and comment, to only reading the past 
criminal record from the bench at the time of sentencing, the minimum 


required by the most restrictive of interpretations of existing Supreme 


Court decisions. E.g., Baker v. United States, 388 F.2d 931 (4th Cir. 


1968). 

Appellant submits that the very minimum required by the 
Fifth and Sixth Amendments to the United States Constitution is that 
counsel be informed of the information contained in the report, and that 
he be given the time and opportunity to respond thereto, giving due 
allowance of course to the court's need for reasonably protecting its 
sources of confidential information. 

Appellant further submits that even if this court should not 


find a constitutional requirement of disclosure, it should exercise its 


<7; = 
supervisory powers over the administration of criminal justice in the 
District of Columbia and require the liberal disclosure to defendants 


prior to sentencing of the information contained in the presentence report. 


B. The Preparation and Contents of the Presentence Report 


Guidelines for the preparation of the presentence report in 
the District of Columbia are established by a Monograph, The Presentence 
Investigation Report, published by the Division of Probation, Adminis- 
trative Office of the United States sar (hereinafter cited as Mono- 


graph). The report has a multiplicity of purposes. According to the 


Monograph, 


The presentence investigation report is 2 


basic working document in judicial and cor- 
rectional administration. It performs five 
functions: (1) to aid the court in determining 
the appropriate sentence, (2) to assist Bureau 
of Prisons institutions in their classification 
and treatment programs and also in their 
release planning, (3) to furnish the Board of 
Parole with information pertinent to its con-' 
sideration of parole, (4) to aid the probation , 
officer in his rehabilitative efforts during 
probation and parole supervision, and (5) 

to serve as a source of pertinent information 
for systematic research. Monograph at 1. 


In preparing the report the probation officer, "not only 
reports the tangible facts in the case but also such subjective elements 


as the defendant's attitudes, feelings and emotional reactions." Id. at 


1. Pub. No. 103 (GPO 1965). 


Se 

2. Despite repeated assertions of confidentiality, the report is shared 
with a vast variety of agencies and institutions including, apparently, 
welfare agencies, everyone except the person affected. There are even 
situations where investigative agencies and prosecutors have access to 


the report. See, Hill (Chief Judge, U.S. Dist. Court for Kansas), Some 


Special Problems Commonly Encountered in Criminal Cases, Seminar on 


Practice & Procedure, 28 F.R.D. 37, 292 (1960). 


"At all times" the Monograph states, ‘there should be a 
cooperative relationship between the probation office and those institutions 
and agencies on which the probation office calls for information and pro- 
fessional assistance. A mutual exchange of information may be helpful 
not only to the respective agencies, but also to the probation office and 
the court. '' Monograph at 5. 

The presentence report typically includes information identify - 
ing the defendant; the offense; the defendant's prior criminal record; his 
family, religion, education, employment, and finances; his interests and 
activities; his physical and mental health; and his personality and atti- 
tudes. Id. at 9-18. It is not unusual for the section of the report on the 
offense to include an “official version, '' the "defendant's version" and 
even a statement 'of a co-defendant. Id. Generally the report concludes 
with the probation officer's ''recommendation" or "plan" for the disposi- 


tion of the defendant. Id. at 20-21. 
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Empirical studies have shown that the judge follows the 


probation officer's recommendation in most cases. See, Carter & Williams, 


Some Factors in Sentencing Policy, in Crime and Justice in Society, 396 


(Quinney ed. 1969). (Cited in Steele, Counsel Can Count in Federal Sen- 
tencing, 56 A.B.A.J. 37 (Jan. 1970)). Naturally, individual probation 
officers vary in their willingness and ability to make objective recommenda - 
tions. Consequently, the presentence report may be more than unfavorable 
to a defendant; it may actually be prejudicial to him, as demonstrated by 

the following statements taken from two presentence reports: 


While [the defendant] apparently never 
engaged in any serious criminal conduct 
before, and while he has never shown any 
tendency to use violence, it is rumored in 
the factory, and evidently widely believed, 
that about two years ago he murdered his 
boss's wife. 

* oe & 


He is a nice looking, clean cut, all- 
American appearing young man. Beneath 
this, however, he is as cold as ice. He 
is an expert manipulator, playing one person 
against another, with an amazing ability to 
Say just what he thinks you want to hear. 

F. Remington, et al., Criminal Justice 
Administration Materials and Cases 697-98 
(1969). 


The presentence report may contain other forms of prejudicial 


information. For example, the report includes a record of all previous 
arrests, including those that did not result in a trial or conviction, e. g-> 


United States v. Cifarelli, 401 F.2d 512 (2d Cir.), cert. denied, 393 
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U.S. 987 (1968), or those that were reversed. In some cases arrests 
may involve mitigating circumstances, such as social protest activities 
or "sit-ins for peace. '' Defense counsel might be able to show that the 
number of prior arrests is not in itself indicative of a propensity for 
criminal conduct. In just such a case, Townsend v. Burke, 334 U.S. 
736, 92 L. Ed. 1890 (1948), the Supreme Court reversed a conviction 
because the sentencing judge considered an arrest record to be a con- 


viction record. 


The guidance offered by the Probation Department's manual 


is in some places nothing short of amazing. For example: 


The attitude of the defendant toward his 
offense is significant in determining whether 
he should be considered for probation. It 
must be kept in mind that some defendants 
may attempt to rationalize or justify their 
crime or even place the blame on someone 


else. Monograph, at 11. 


Obviously, one who maintains his innocence has a poorer chance for 
probation than one who admits guilt. 
Also regarding prior criminal records, the report states: 


Although the FBI record has a fairly complete 
coverage of arrests and convictions, it is 
recommended that the probation office also 
clear with local identification bureaus, police 
departments, and sheriffs' offices in those 
cities and communities in which the defendant 
has resided... . 

Clearances with social service exchanges 
will give information regarding juvenile court 


cio ee 


contacts. Where there are no exchanges, the 
probation officer should check any case where 
it seems likely the defendant (or his parents in 
neglect and dependency cases) may have a 
juvenile court record. Id. 


Although the defendant has access to his local police record, 


FBI arrest records and juvenile court records are ceeatad as confidential. 
Defense counsel, as occurred in this case now before the court, has no 
way of knowing if the criminal record is accurate even if it is read from 
the bench as Judge Green did. 

Some of the information which the Monograph recommends 
be placed in the presentence report is highly questionable. For instance: 


"Marital History . . . History of courtship — 
and reason for marriage . . . Problems in | 
the marriage (religion, sex, economics, 
etc. ). 


“Home and Neighborhood . . . Type of 
neighborhood, including any desirable or 


undesirable influences in the community. 
What race, nationality, and culture pre- 
dominate. 


“Religion . . . What has religious experience 
meant to defendant in the past and at present. 
What are defendant's moral values. 


"Health . . . Allergies (especially penicillin). 

. . . Adescription of the defendant's person- 
ality may be presented in this portion of the 
presentence report. In describing his per- 
sonality and traits of character such descriptive 
labels as high strung, timid, sullen, boastful, 
impulsive, suspicious, remorseful, etc., 
may be used. But each should be supported by 


aye 


examples to help clearly portray the trait or 
quality." Id. at 14-18. 


The data called for is, in some places, irrelevant, and in 
others requires a'trained psychologist or psychiatrist for proper evalua- 
tion. Unfortunately the Probation Service is not generally able to meet 
these standards. See, The President's Commission on Law Enforcement 
and Administration of Justice, The Challenge of Crime in a Free Society 
144 (1967) (hereinafter cited as The Challenge of Crime). Often, it is 
reported, probation officers are former police officers and their pre- 


sentence investigation produces a document which in scope is like an 


expanded arrest report. Dawson, Sentencing, The Report of the American 


Bar Foundation's Survey of the Administration of Criminal Justice in 
the United States 37 (1969). 


The presentence report may be admirable in its purpose 
and generally salutory in its effect, but it is prepared for many purposes. 
The personal predilections of the particular judge for whom it is being 
prepared usually is taken into consideration when the probation officer 
makes his recommendations. Id. at 40. The opportunity for prejudically 
erroneous information finding its way into the report is so great, that 
defense counsel should have the opportunity to review it prior to sen- 
tencing. 

Withholding the presentence report from the defendants 


operates as an effective deterrent to guilty pleas. The report contains 


13) 
an "official version" of the offense, including “attitude of defendant 
toward arresting officers" and "statements of co-defendants, witnesses, 
complainants and victims." It also contains the defendant's version of 
the offense, about which the Monograph comments: 
Whatever the defendant says about 

the offense and his part in it is neces- 

sary to understand him. His statements 

may vary from that of the law enforcement 

officers and the U.S. attorney, but he is 

entitled, nevertheless, to make clear his 

part in the offense and to give his own 

interpretation of the circumstances and 

motivations underlying it. 

Any extenuating and aggravating circum- 

stances should be reported. Monograph at 

11. 

At least at trial, the defendant is able to tell his version in 
a light most favorable to himself and it is this about which the judge has 
knowledge. If sentencing follows a guilty plea with no opportunity 
afforded to comment on the presentence report, the defense is unable 
to present "its side" to the court without being filtered through a third 
and perhaps sometimes hostile party. 
C. Rule 32(c) Makes Disclosure of the Presentence Report 

Itself Discretionary, and Does Not Affect the Information 
Contained Therein. 
Rule 32(c) of the Federal Rules of Criminal Procedure 


requires that the probation service make a presentence investigation 


and report to the court before the imposition of sentence ‘or the granting 
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of probation unless the court otherwise directs. The rule at subsection 
(2) further provides that: 


The report of the presentence investigation 
shall contain any prior criminal record of 
the defendant and such information about 

his characteristics, his financial condition 
and the circumstances affecting his behavior 
as may be helpful in imposing sentence or in 
granting probation or in the correctional 
treatment of the defendant, and such other 
information as may be required by the court. 
The court before imposing sentence may 
disclose to the defendant or his counsel all 
or part of the material contained in the report 
of the presentence investigation and afford an 
opportunity to the defendant or his counsel to 


comment thereon. Any material disclosed to 
the defendant or his counsel shall also be 
disclosed to the attorney for the government. 
Fed. R. Crim. P. 32(c)(2). (Emphasis added. ) 


Prior to the 1966 amendment Rule 32(c)(2) consisted only 


of its first sentence, which states the nature of the information to go 


into the report. When a revision of the rules was begun in 1958, it 
was recognized that some guidelines were necessary to control the use 
of the report. The first proposed draft added a second sentence pro- 
posing that: 


Upon request of the defendant the court before 
imposing sentence shall disclose to the defendant 
or his counsel a summary of the material con- 
tained in the report of the presentence investiga- 
tion and afford an opportunity to the defendant 

or his counsel to comment thereon. The sources 
of confidential information need not, however, be 
disclosed. Advisory Comm. on Rules of Practice 
and Procedure of the Jud. Conf. of the United 


-15- 


States, Preliminary Draft of Proposed 
Amendments to Rules of Crim. Pro., 


31 F.R.D. 665, 686 (1962). (Emphasis 
added. ) 


The Advisory Committee made it clear that the proposal was "designed 
to give the defendant the opportunity to comment on the facts contained 
in the report without going so far as to compel disclosure of the entire 
report." Id. at 687. 

The second proposed draft went further and ‘stated that: 


If the defendant is represented by counsel and 
so requests, the court before imposing sentence 


shall permit counsel for the defendant to read 
the report of the presentence investigation (from 


which the sources of confidential information may 
be excluded) and shall afford such counsel an 


opportunity to comment thereon. If the defendant 
is not represented by counsel and so requests, 
the court shall communicate, or have communi- 
cated, to the defendant the essential facts in the 
report of the presentence investigation (from 
which communication the sources of confidential 
information may be excluded) and shall afford the 
defendant an opportunity to comment thereon. Any 
material disclosed to the defendant or his counsel 
shall also be disclosed to the attorney for the 
government. Id., Second Preliminary Draft, 

34 F.R.D. 411, 438 (1964). (Emphasis added. ) 


This proposal provoked criticism from many federal judges, 


and the opposition moved the Advisory Committee to the position in the 


third draft that disclosure of the report should not be mandatory upon 
the sentencing judge. In its remarks accompanying the third and sub- 


sequently adopted version of the rule, it stated: “the amendment goes 
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no further than to make it clear that courts may disclose all or part of 


the presentence report to the defendant or to his counsel."' Id., Proposed 


Amendments, H.R. Doc. No. 390, 89th Cong., 2d Sess. 32 (1966), 


reported at 39 F.R.D. 168, 194 (1966). 

A critical difference thus appears between the first and the 
finally adopted version of the rule. The first draft would have required 
disclosure of "a summary of the material contained in the report" and 
"was designed to give the defendants the opportunity to comment on the 
facts contained in the report."' Thus, it was contemplated that something 
other than the report itself was to be disclosed. 

The adopted version permits disclosure “of all or part of the 
material contained in the report" and the purpose is to allow the courts 
to "disclose all or part of the presentence report. "' No mention is made 
of a "summary" of the material, nor of the opportunity to comment on 
"the facts contained in the report."' The third draft does not contemplate 
the preparation of an additional document abstracting the report. It 
simply makes discretionary disclosure of the document prepared by the 
probation office. 

Appellant submits that the distinction was clear and deliberate. 
The adopted version made discretionary the disclosure of the report 
itself and did not address itself to the question of disclosure of summaries, 


abstracts, or information taken from the report. This area remains 


Sela 
governed by the constitutional considerations of due process and right to 
effective assistance of counsel as interpreted by court decisions. 


D. The Rights of Due Process and Effective Assistance of Counsel 
Require Disclosure of the Information Contained in the Pre- 


sentence Report 


Sentencing is one of the most critical stages in judicial 
proceedings against an accused. Especially, where, as in the instant 
case there has been a guilty plea, it is the most res aspect of the 
entire criminal process. Steele, Counsel Can Count in Federal Sentencing, 
56 A.B.A.J. 37 (Jan. 1970). Yet it is at this point that the accused finds 
himself with the fewest protections traditionally considered fundamental to 
a fair trial. Evidence may be before the court of which he has no know- 
ledge, and the right to confrontation and cross-examination does not exist, 
Williams v. New York, 337 U.S. 241, 93 L. Ed. 1337 (1949). Appellate 
courts have been extremely reluctant to develop substantive standards to 


guide sentencing judges in the exercise of their wide discretion. Note, 


Procedural Due Process at Judicial Sentencing for Felony, 81 Harv. L. 


Rev. 821, 825, n. 21 (1968) (hereinafter cited Procedural Due Process). 


Nevertheless, it ‘is not to be accepted as a holding that the sentencing 

procedure is immune from scrutiny under the due process clause." 

Williams v. New York, 337 U.S. at 252, n. 18, 93 L. Ed. at 1345, n. 18. 
In Townsend v. Burke, 334 U.S. 736, 92 L. Ed. 1690 (1948), 


the Supreme Court reversed a sentence on the ground that it was pronounced 
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after procedures which violated due process. When sentencing the defendant, 
who was not represented by counsel, the judge failed to distinguish arrests 
from convictions in reciting the defendant's prior criminal record. The 
Supreme Court commented: 

[W]hile disadvantaged by lack of counsel, 

this prisoner was sentenced on the basis of 

assumptions concerning his criminal record 

which were materially untrue. Such a result, 

whether caused by carelessness or design, 

is inconsistent with due process of law, and 

such a conviction cannot stand. 334 U.S. at 

740-41, 92 L. Ed. at 1693. 

A defendant may not after conviction on one charge be sentenced 
on the basis of another charge on which he was not heard, Specht v. 
Patterson, 386 U.S. 605, 18 L. Ed. 2d 326 (1967), and in general he may 
not be subjected to "critically important" determinations without mean- 
ingful opportunity to be heard and meaningful representation of counsel. 
Cf. Kent v. United States, 383 U.S. 541, 16 L. Ed. 2d 84 (1966) where 
the Court, in holding that an accused juvenile was entitled to a hearing 
including access by his counsel to the pertinent social records and pro- 
bation reports, pointed out that: ''The right to representation is not a mere 
formality. It is not a grudging gesture to a ritualistic requirement. It 
is of the essence of justice. Appointment of counsel without affording an 


opportunity for hearing on a ‘critically important’ decision is tantamount 


to denial of counsel."' 383 U.S. at 561, 16 L. Ed. 2d at 97; See In Re 


Gault, 387 U.S. 1, 34, 18 L. Ed. 2d 527, 550-51 (1967); State v. Kunz, 
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No. A-18, Sept. Term 69 (Sup. Ct. N.J., Dec. 16, 1969); Procedural 
Due Process, supra p. 17, 81 Harv. L. Rev. at 828-29. 

In Mempa v. Rhay, 389 U.S. 128, 19 L. Ed. 2d 336 (1967), 
the Supreme Court reaffirmed its holding that counsel was required at 
every stage of the sentencing proceedings where the hearing affected the 
length of the sentence. The Court held: 

Obviously to the extent such recommendations 

are influential in determining the resulting 

sentence, the necessity for the aid of counsel 

in marshaling the facts, introducing evidence 

of mitigating circumstances and in general 

aiding and assisting the defendant to present 

his case as to sentence is apparent. 389 U.S. 

at 135, 19 L. Ed. 2d at 341. 

Where counsel is present but is afforded no knowledge of 
‘influential recommendations, "' he is no more effective than if he were 


never informed of the hearing. 


Several Supreme Court decisions are frequently, but 


erroneously, cited for the proposition that it is constitutionally permis - 


sible to deny defense counsel knowledge of and an opportunity to rebut 
information in presentence reports, but an examination of these cases 


shows that it is only the practice of not allowing in-court cross-exami - 
2 


nation of informants which was challenged and which was upheld. 


2. That nondisclosure is not justified by these decisions has been 
recognized by the ABA Advisory Committee on ae which 
in reviewing the matter, stated: 

Gee continued) 
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In Williams v. New York, 337 U.S. 241, 93 L. Ed. 1337 
(1949), the judge, ‘at the sentencing, related many material facts con- 
tained in the presentence report concerning appellant's background which 
he thought relevant. He referred toa number of crimes of which the 
defendant had not been convicted, and, also, to certain activities of the 


defendant as shown by the probation report that indicated that defendant 


"possessed a morbid sexuality" and classified him as a "menace to society. "' 


The accuracy of the statements made by the 
judge as to appellant's background and past 
practices was not challenged by appellant 

or his counsel, nor was the judge asked to 
disregard any of them or to afford appellant 

a chance to refute or discredit any of them 

by cross-examination or otherwise. 337 U.S. 
at 244, 93 L. Ed. at 1340. 


(footnote 2 continued) 

Finally, it should be noted that there may 
be constitutional grounds on which disclosure 
of the presentence report should be required. 
Already noted is the possibility of an argument 
proceeding from the need for the effective 
assistance of counsel. . .. First, the Supreme 
Court has never explicitly held that disclosure 
is not required. Neither Williams v. New York, 
337 U.S. 241 (1949), nor Specht v. Patterson, 
386 U.S. 605 (1967), deals specifically with 
this issue. ABA, Sentencing Alternatives & 
Procedures § 4.4 at 222-24 (Approved Draft 
1968) [hereinafter cited as Sentencing Procedures]. 
(Cited in 8A Moore's Federal Practice, J 32.03 
[4] n. 32.5 (Cipes Ed. 1968)). 
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Receiving such information by the judge without the opportunity 


to cross-examine the persons from whom the information was received 
was challenged on appeal on the grounds of a denial of due process. 

In this case, the reasons for which the judge imposed sentence 
were stated in open court and the defendant was given the opportunity to 
challenge them. They went unchallenged. The Supreme Court held, that 
in determining the appropriateness of sentence, the consideration of out 
of court statements by persons not subject to the scrutiny of cross-exami- 
nation by defense counsel did not deny the defendant due process of law. 
337 U.S. at 250, 93 L. Ed. at 1343. It did not hold that the court has the 
right to receive and consider all types of information in camera. 

In Williams v. Oklahoma, 358 U.S. 576, 3 L. Ed. 2d 516 
(1959), the defendant pleaded guilty to the charge of kidnapping- At the 
sentencing hearing, the State's Attorney read from a prepared statement 
giving in great detail the facts of the kidnapping and an attendant murder 
for which the defendant had already been found guilty and sentenced to life 
imprisonment. Later the defendant was asked if he Lk ae to make any 
corrections in the statement made by the State's Attorney. Petitioner 
answered that he did not, and that the matters were . 

It was contended on appeal that permitting the State's Attorney 
to make an unsworn statement to the court of the details of the other 


crime in defendant's record, denied defendant the right of confrontation 
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and cross-examination. The Supreme Court held that the State's Attorney's 
statements of details did not deprive defendant of the right of confrontation, 
or cross-examination, because (1) the defendant had waived the statutory 
right to a hearing on sentencing, and (2) the statements were admitted as 
true. The Court thus held that after guilt had been established, it was not 
a denial of due process to consider responsible, unsworn or out of court 
information relative to the circumstances of the crime and to the con- 
victed person's life and characteristics. It did not state that there could 


be a total denial of the information contained in a presentence report. 


Gregg v. United States, 394 U.S. 489, 22 L. Ed. 2d 442 


(1969), states simply that ''Presentence reports are documents which 
the rule does not make available to the defendant as a matter of right. Sy 
The case says nothing concerning the use and disclosure of the infor- 
mation contained in the report. 

As the Suprerne Court of New Jersey observed in December 
1969 in requiring disclosure of presentence information for the first 
time: 


It is indeed difficult to see how there can be 
meaningful representation by counsel at sen- 
tencing time when there is no disclosure to 
him of the presentence materials on which the 
sentence is being based. And surely without 
such materials he is in no fair position to 
determine whether an appeal should be taken 
from the sentence or how to prosecute it if it 
is taken. State v. Kunz, No. A-18 Sept. Term 
69, (Sup. Ct. N.J. Dec. 16, 1969). 
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Not only is it difficult, appellant submits that it is impossible 
for meaningful representation so long as counsel has no knowledge of the 


facts arrayed against his client. 


E. Judicial Interpretation of Rule 32(c) 


Altogether, six Federal Courts of Appeals, although not the 
District of Columbia Circuit, have considered the question of making avail- 


able to defense the information contained in the presentence reports. 


Although all have held that there is no constitutional right to see the report 


itself, only one court has considered the issue of making the information 
contained in the report available for comment. In that case, United States 
y. Fischer, 38] F.2d 509, 512 (2d Cir. 1967), the defense contention of 
a constitutional right was rejected, however, the court, in the strongest 
possible terms, supported the policy of maximum disclosure of informa- 
tion at the time of sentencing. These cases while stating that the report 
itself does not have to be disclosed, have grafted at least one exception 
onto the rule, that at least the prior criminal record contained in the 
report must be disclosed. 

The First Circuit has twice considered the question. Inan 
early case, Stephan v. United States, 133 F.2d 87 (Ist Cir.), cert. 
denied 318 U.S. 781, 87 L. Ed. 1148 (1943), the judge conducted a pretrial 
investigation in chambers by interviewing the defendant's wife; on other 


occasions the defendant with his wife and a friend, and on others, 
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representatives of the FBI, the Probation Office and counsel for the 
defendant and the United States. On appeal it was held that presentence 
investigations were not improper, but the court stated: 


We think, however, that such information 
should have been disclosed to the Judge in 
open court and in the presence of appellant. 
Such appears to have been the practice in the 
cases cited. We think that the interest of 
convicted persons about to be sentenced is 
more carefully safeguarded by open hearings 
under such rules as the court may adopt. 
133 F.2d at 100. 


More recently, the First Circuit in Powers v. United States, 


325 F.2d 666 (Ist Cir. 1963), held that all information in regard to sen- 


tencing did not have to be presented in open court and that Williams v. 
New York stood simply for the proposition that: 

The due process clause should not be treated 

as a device for freezing the evidential pro- 

cedure of sentencing in the mold of trial 

procedure. 325 F.2d at 667. 
The case did not consider the question of whether, or to what degree, the 
information contained in the report should be made available to the 
defendant. 

The Second Circuit in United States v- Fischer, 381 F.2d 509 
(2a Cir. 1967), has been the only court to reject the proposition that a 
defendant has the right to be informed of the contents of the presentence 


report for the purposes of rebuttal. Nevertheless, it came out in the 


strongest terms for a policy of disclosure. The sentencing court, it said, 
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should not use the authority granted in Rule 32(c) conservatively, orina 
niggardly fashion. "On the contrary" the court stated, “the administration 
of justice would be improved by a liberal and generous ae of the power 
to disclose."' Id. at 512. | 


In a subsequent case, the Second Circuit held, on a demand 


by defense that the report itself be “turned over, '' that the court has no 


duty to do so. United States v. Crutcher, 405 F.2d 239, 245 (2d Cir. 
1968), cert. denied 394 U.S. 908 (1969). : 

The Third Circuit has, in two cases, created an exception to 
the rule of not disclosing presentence reports. In United States ex rel. 
Jackson v. Myers, 374 F.2d 707 (3d Cir. 1967), the sentencing court dis- 
played on the record an erroneous understanding of the charges on the 
“extract of criminal record" prepared by the police Beserenens The 
Court of Appeals held, in view of Townsend v. Burke, that the sentence 
must be set aside since it was based on an obvious misunderstanding of 
the record. In another case decided shortly thereafter, the Third Cir- 
cuit stated "The disclosure of the presentence report was within the 
discretion of the trial judge. We have before us no careless or designed 
pronouncement of sentence on a false foundation as in eoeasens Vv. 

Burke . . . or cases following it."" United States v- Weiner, 376 F.2d 42, 


43 (3d Cir. 1967). 
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The cases from the Third Circuit follow an inherent inconsistency 
of logic. They hold that a sentence based on erroneous understanding of 
a prior criminal record must be set aside. However, the presentence 
report, they hold, does not have to be disclosed. The only rational re- 
conciliation of these two positions is that although the report itself does 
not have to be disclosed, some of the information in it does. Otherwise, 
defense counsel would never know, except by sheer accident, whether the 
court was relying on an erroneous criminal record. 

The Fourth Circuit in Baker v. United States, 388 F.2d 931 
(4th Cir. 1968), ‘ has similarly held that although the defendant does not 
have the right to see the presentence report itself, he does at least have 
a right to be apprised of some information in it, particularly previous 


charges of crime. 


The Fifth Circuit most recently in Good v. United States, 410 


F. 24 1217, 1221 (5th Cir. 1969), upheld a denial of a motion for the 


production and inspection of the presentence report. However, in an 


3. See, concurring opinion of Judge Winter stating that a presentence 
report should be fully disclosed to a defendant through his counsel 
prior to sentencing, except for the confidential recommendation of 
the Probation Officer, and except where there is tangible good cause 
to withhold exhibition of a portion of the report. The concurring 
opinion citing United States v. Fischer, 381 F. 2d 509 (2d Cir. 
1967), stated that a liberal and generous use of the power to disclose 
should be exercised and there should be withholding of data only 
where facts show it to be necessary. 388 F.2d at 935. 
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earlier case, Smith v. United States, 223 F.2d 750 (5th Cir. 1955), 
where the defendant pleaded guilty, and an FBI agent re to the sen- 
tencing judge in chambers and gave the judge information concerning 
crimes which the defendant contended he did not commit, the court stated: 


The lack of constitutional and evidentary 
safeguards thrown around a convicted 
offender is in striking contrast to those 
surrounding him before he is found guilty 
[citing Williams v. New York]. 


Whenever it is at all practicable to observe 
such safeguards we agree with what was 
said by the Sixth Circuit sitting en banc in 
Stephan v. United States that the infor- 
mation regarding sentencing should be 5 
received in open court. 223 F.2d at 754. 


The Tenth Circuit, in a case decided prior to the 1966 


amendments to Rule 32(c), held (citing Williams v. New York) that it was 
not a denial of due process to deny the defendant the right to challenge 
the information in the presentence report. Hoover v. United States, 268 
F.2d 787, 790 (10th Cir. 1959). However, in two subsequent cases, the 
Tenth Circuit has cited Hoover for the proposition only that it is not a 
Reversed and remanded, 238 F.2d 925, 930, on the ground that a 
conference in chambers between the judge and government agents 
denied due process, reversal upheld on other grounds, 360 U.S. 
1, 3 L. Ed. 2d 1041 (1959). 
In another decision by the Fifth Circuit it is unclear whether the 
court refused to disclose the presentence report, or to permit 


the defendant to have knowledge of the contents thereof. Roeth v- 
United States, 380 F.2d 755 (5th Cir. 1967). 


denial of due process to deny the report itself. Cook v. Willingham, 400 
F.2d 885 (10th Cir. 1968); Thompson v. United States, 381 F.2d 664, 666 
(10th Cir. 1967). 

No reported decisions by the United States Court of Appeals 
for the District of Columbia Circuit have been found which have decided 
the issue of the availability of the information in a presentence report. The 
several reported opinions of the Listrict Court for the District of Columbia 
show a great disparity of opinion and an inconsistency of treatment. The 
late Judge Holtzoff took the position that presentence reports were con- 
fidential documents and must be kept so, so that the probation officer could 
“feel free to make comments and suggestions that may prove to be of 


value to the court.'' United States v. Durham, 181 F. Supp. 503 (D.D.C. ) 


cert. denied 364 U.S. 854, 5 L. Ed. 2d 77 (1960). 


Judge Gerhard Gesell, on the other hand, while dismissing a 
constitutional claim of right to inspect the presentence report, announced 
@ policy of the broadest possible disclosure. He stated: 


In all instances this Court is willing, and 
has so announced frequently, to discuss the 
significant aspects of a presentence report 
with defense counsel informally and thus 
place defense counsel in a position to rebut 
any significant information therein contained. 
The Court has also announced that it welcomes 
letters and other information from defense 
counsel, including reports produced by the 
Offender Rehabilitation Project. Where in- 
consistencies appear between information 
submitted by the defendant and information 
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submitted in the presentence report, further | 
investigation automatically takes place. Where 
the Probation Office makes 2 recommendation 
the Court often does not follow it and there is 
nothing automatic in the sentence process. 


United States v. Conway, 296 F. Supp. 1284, 1285 (D. D.C. 1969); see, 


United States v. Porter, 297 F. Supp. 1117, 1118 (D.D.C. 1969) (Gesell, 
6 
J.) 


Judge Sirica in relying on Judge Gesell's decision in United 
States v. Conway, arrived at the diametrically opposite policy, stating: 

[T]his Court reaffirms its consistent 

policy to treat these documents as 

confidential communications between 

itself and the United States Probation 

Office. United States v. Isaac, 299 F. 

Supp. 380, 381 (D.D.C. 1969). 
Judge Sirica's belief is that "[t]he sentencing function of the District Judge 
is central to its role in the administration of justice. " 299 F. Supp. at 381. 


So too, it is a central role of defense counsel to provide the court with all 


information beneficial to his client at the time of sentencing. While some 


might consider it of utmost importance for the court to preserve the in- 
tegrity and candidness of its sources of information, a countervailing 
policy of providing the court with the fullest and most accurate possible 
data would seem of even greater importance. 

fis, copes Sea RS 

6. Judge Gesell is 2 member of the Advisory Committee on Criminal 


Rules, which on Jamuary 31, 1970, recommended revising Rule 
32 to require disclosure of the presentence information. 
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This Court in reviewing the sentencing function of the district 
courts has held that the widest possible latitude should be used in obtaining 
additional information and aids to assist in the sentencing process. In 
connection with a psychiatric report, it held: 


The need for full information at sentencing 

was discussed in Williams v. New York, 

337 U.S. 241. . . . In Whalem v. United 
States, 120 U.S. App. D.C. 331, 346 F.2d 
812. . ., this court noted that in determining 
competency to stand trial, there may be cases 
where the circumstances impose a duty upon 
the trial judge to make a further inquiry after 
receiving a conclusory report. Leach v. United 
States, 122 U.S. App. D. C. 280, 353 F.2d 451, 
453, n. 7 (1965) cert. denied 383 U.S. 917, 

15 L. Ed. 2d 672 (1966). 


Appellant submits that there is just as much a duty upon the 
trial judge to make a further inquiry after receiving the conclusory report 
of the probation officer as there is upon receiving a conclusory psy- 
chiatric report. 


The district court has eliminated the past practice of "judge- 


shopping" to assure a more uniform policy of sentencing less dependent 


on extra-legal considerations. The defendant ought at least to have some 
assurance that the same standards will apply no matter which judge he 


appears before for sentencing. 


F. Policy Considerations Require Disclosure of the Information 
Contained in the Presentence Report. 


A serious obstacle to the full participation by defense counsel 
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in the sentencing process occurs when he does not have access to the 
presentence report. The question whether the presentence report should 
be disclosed to the defendant or his counsel has engendered extensive 
debate among lawyers, judges, and legal commentators. See, e.g., 


Roche, The Position For Confidentiality of the Presentence Investi- 


gation Report, 29 Albany L. Rev. 206 (1965); Higgins, In Response To 


Roche, id. at 225; Parsons, The Presentence Report Must Be Preserved 


as a Confidential Document, 28 Fed. Prob. 3, (1964). See generally 
S. Rubin, The Law of Criminal Correction 90-101 (1963); P. Tappan, 
Criminal Justice and Correction 558 (1960). For a Bibliography of 
Readings for and against the policy of disclosure, see Notes, Advisory 
Committee on Criminal Rules of the Judicial Conference, 31 F.R.D. 
669, 686 (1962); 34 F.R.D. 411, 438-39 (1964); 39 F.R.D. 168, 193-94 
(1966); 8A Moore's Federal Practice, J 32. 01[3] (2d ed. Cipes 1968). 
Those who are against giving the defendant access to 
the presentence report generally rely on three principal arguments, 
(1) the claim that a disregard of the confidentiality of the reports will 
“dry up" the sources of the information contained in them; (2) that 
it would serve to delay the sentencing process, and (3) might well 
result in harm to the defendant himself, for it might eeeeS his work- 
ing relationship with the probation officer who will later be supervising 


him and might reveal to him critical evaluations emanating from his 
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‘loved ones.'' Other arguments for this side are the necessity of 
protecting informants from retribution at the hands of the defendant and 
from embarrassment due to the mere fact of disclosure; the right of 

a judge to receive'a confidential report to help him arrive at a sen- 
tence after the adjudication of guilt has been made at a fair and open 
trial; and the confidence that should be placed in a professional pro- 
bation officer to use only accurate and appropriate data. 

The principal argument for granting the defendant or his 
counsel a right to inspect the presentence report is that fundamental 
fairness requires 'that the accused be given a reasonable opportunity to 
challenge the accuracy of facts or the reliability of opinions on which 
the judge will base his sentencing decision. 

Moreover, those favoring disclosure argue that in fact 
disclosure will help the defendant be rehabilitated by showing him that 
"the system" is being fair with him and by aiding his understanding of 


the probation officer's recommendation and the sentencing judge's 


order. See, generally, Schaffer, The Defendant's Right to Access to 


Presentence Reports, 3 Crim. L. Bull. 674, 677 (1967), for a list of 


most of the arguments pro and con on disclosure. 

The simple response to the claim that disclosure would 
"dry up" the sources of the information contained in the presentence 
reports is that in many courts the presentence reports remain effective 


though they are regularly and systematically disclosed to the defense. 


aes se— 
In states such as California, where disclosure is the ornrad course of 
business, Cal. Penal Code, § 1203 (1968 Supp. ), the courts have shown 
no signs of being hampered to any significant degree by a loss of in- 


formation. Bach, The Defendant's Right to Access to Presentence Reports, 


4 Crim. L. Bull. 160, 164 (1968); and see Lorensen, The Disclosure 
to Defense of Presentence Reports in West Virginia, 69 W. Va. L. Rev. 
159, 163, 164 (1967); Lehrich, The Use and Disclosure of Presentence 
Reports in the United States, 47 F.R.D. 225 (1969). In ae Federal 
District for the District of Maryland, it has been the standard practice 
to divide the presentence report into a part containing factual informa- 
tion and a part containing recommendations for disposition, and the 
first part is normally shown to the defendant's counsel. ‘Yet. the Chief 
Judge of the court, Roszel C. Thomsen, has reported that his probation 
officers have not been unduly impeded in gathering woe nation and 
that the quality of their reports has not suffered since this procedure 
was established several years ago. Thomsen, Confidentiality of the 
Presentence Report: A Middle Position, 28 Fed. Prob. 8-10 (1964). 
Apparently, the practice of disclosing the presentence 
report is also followed by some judges in the District Court for the 


District of Columbia without adverse effect. 


The ABA Advisory Committee on Sentencing, Chaired by 


Chief Judge Sobeloff, concluded that: 
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there is little factual basis for the fear 

that information will become unavailable if 

the report is disclosed. The quality and 

value of a presentence report will turn to an 
infinitely greater extent on the skill of the 
probation service and the availability of ade- 
quate supporting facilities than it will on 
whether its contents remain a secret. This 
view is further supported by the experience 

of the Legal Aid Agency in the District of 
Columbia. In order to meet the informational 
needs of defense counsel who were denied 
access to the presentence report, the Agency 
instituted a program to supply the attorney 
with'2 separately prepared report for the 
defense. It was reported to the Advisory Com- 
mittee that only rarely was difficulty encountered 
by reason of the fact that such reports were 
expressly prepared for the defendant. 


Sentencing Procedures, supra, p. 20, n. 2, 
§ 4.4, 219-220 (Approved draft 1968). 


Experience shows that the argument that defense access to 
the presentence report would delay the sentencing process is without 
basis. A poll conducted in 1964 showed that not one judge with a 
practice of disclosure complained that the sentencing process had become 
unduly protracted by the defendant's opportunity to take exception to 
and to controvert the data expressed in the reports. In fact, several 
judges noted the opposite effect, saying that disclosure permitted the 
scope of argument regarding sentence to be narrowed and permitted 


the discussion to be directed to more pertinent considerations. Higgins, 


Confidentiality of Presentence Reports, 28 Albany L. Rev. 12, 32 


(1964). Furthermore, ''such an argument is a difficult one to make in 
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the face of a conclusion that basic fairness requires disclosure; it 
completely avoids the fundamental relevance of justice to the defendant 
as a factor in determining procedural requirements." Sentencing Pro- 
cedures at 222. 

Fuller participation by the defense counsel and disclosure of 
presentence reports do not mean that there must be a full trial on the 
question of sentence. The right to challenge material presented to the 
court can be afforded without encumbering the Senne proceeding 
with rigid evidentiary rules and formal procedures. The problem can 
be avoided by reasonable use of the court's discretion to control its 
own proceedings (by setting limits on the time to be allowed for argu- 
ments on sentences, by focusing discussion on the points considered 
most significant, etc.), Procedural Due Process, supra, p. 17, 81 
Harv. L. Rev. at 841, and at any rate the defense attorney will pre- 
sumably be unwilling to antagonize the sentencing judge with delaying 
tactics when the judge can easily retaliate by setting a stiffer sentence 
than he might otherwise have imposed. Bach, supra, p. 33, at 165. 


Where there could be particular harm in disclosing 2 


specific piece of information, the judge could selectively withhold for 


good cause, that information which requires confidentiality. In this 
regard, the President's Commission on Law Enforcement and 


Administration of Justice observed: '[{T]he experience of the courts 
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wh vo Tic clostre is * matter of routine indicates that such problems 


can be solved by the proper exercise of judicial discretion.'' The 


Challenge of Crime at 144. 


One of the strongest reasons for mandatory disclosure is the 
specter of defendant serving an unjustifiably harsh sentence because a 
presentence report tnaat he never saw and never had an opportunity to 
rebut misrepresented his personal history in one way or another. This 
does not appear to be a misplaced concern. Even under ideal conditions 
mistakes occur.; And the probation office does not operate under ideal 
conditions. 

The President's Commission on Law Enforcement and the 
Administration of Justice reports: 


In most felony courts presentence reports are 
prepared, but they are of uneven quality and 
usefulness. One almost universal problem is 
that the probation officers who prepare them 
have more work than they can effectively do. 
They often have as many as 100 offenders on 
probation to supervise, besides preparing 
reports. Another problem is that the pay, 
recruitment, and training standards for 
probation officers are often low, and the 
officers are not equipped to evaluate the in- 
formation they receive in the course of their 


investigations. The Challenge of Crime at 
144. 


To put the problem in even more concrete terms, during 
1963, 522 federal probation officers completed 26,226 presentence 


investigations, 6, 860 prerelease investigations for the Board of Parole, 
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and supervised nearly 39, 000 defendants on probation. 8A Moore's 
Federal Practice, § 32.03[3], n. 23, (2d Ed. Cipes 1968), (citing 1963 
Report of Judicial Conf. and Annual Report of Director of Admin. Office 
of U.S. Courts 163-164 (GPO 1964)). | 

Under the circumstances, mistakes are inevitable. If the 
defendants were shown the reports and given a chance to rebut the 
facts stated within them, in many cases the mistakes might be discovered. 
Examples of egregious miscarriages of justice resulting from the failure 
to disclose faulty presentence reports are found in State v. Pohlabel, 
61 N.J. Super. 242, 160 A.2d 647 (App. Div. 1960); and State v. Killian, 
91 Ariz. 140, 370 P.2d 287 (1962). Numerous ep neateee cited by 
the Commentators, e.g., Cf. P. Keve, The Probation Officer Investi- 
gates 19 (1960); D. Newman, Conviction: The Determination of Guilt 
or Innocence Without Trial 222-23 (1966). 

Perhaps some information would be of value to a sentencing 


judge, but might be unobtainable without a guarantee that its confiden- 


tiality would be maintained. But information dependent on confidential 


sources is just as likely to be misstated as that derived from official 
records, and the information at its source is just as likely to be in- 
accurate. The decision on disclosing statements from confidential 
sources depends in the final analysis on a balancing of values--is the 


extra information to be obtained in some cases worth the risk in each 
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case that a defendant will be sentenced on a false basis simply because 
he is never shown the presentence report nor given an opportunity to 


rebut its contents? Lehrich, The Use and Disclosure of Presentence 


Reports in the United States 47 F.R.D. 225, 245 (1969). 


The trend of modern proposals and progressive courts is 
towards disclosure of the presentence report. E.g., State v. Kunz, No. 
18-A Sept. Term 1969 (N.J. Sup. Ct., Dec. 16, 1969). The Model 
Sentencing Act, prepared by the Advisory Council of Judges of the 
National Council ‘of Crime and Delinquency, would leave the decision of 
disclosure to the discretion of the trial judge for ordinary" felonies, 
but would make disclosure of the entire report a matter of right for 
defendants charged with certain enumerated felonies carrying especially 
heavy penalties. Schaffer, supra, p. 32, at 679-80. The Model Penal 
Code would provide: 

Before imposing sentence, the Court shall 

advise the defendant or his counsel of the 

factual contents and the conclusions of 

any presentence investigation or psychiatric 

examination and afford fair opportunity, if 

the defendant so requests, to controvert 

them. The sources of confidential information 

need not, however, be disclosed. Model Penal 

Code, § 7.07(5), (cited in Advisory Comm. 

Notes, 31 F.R.D. at 687 (1962); 34 F.R.D. 

at at 439 (1964); 39 F.R.D. at 194 (1966)). 


The American Bar Association Project on Minimum Standards for 


Criminal Justice recommends: 
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4.4 Presentence report: disclosure; parties.’ 


(2) Fundamental fairness to the defendant 
requires that the substance of all deroga- 
tory information which adversely affects 

his interests and which has not otherwise 
been disclosed in open court should be called 
to the attention of the defendant, his attorney, 
and others who are acting on his behalf. 


(b) This principle should be implemented 
by requiring that the sentencing court permit 
the defendant's attorney, or the defendant 
himself if he has no attorney, to inspect the | 
report. The prosecution should also be 
shown the report if it is shown to the defense. 
In extraordinary cases, the court should be | 
permitted to except from disclosure parts of: 
the report which are not relevant toa proper 
sentence, diagnostic opinion which might 
seriously disrupt a program of rehabilitation, 
or sources of information which has been 
obtained on a promise of confidentiality. In 
all cases where parts of the report are not 
disclosed under such authority, the court — 
should be required to state for the record the 
reasons for its action and to inform the de- © 
fendant and his attorney that information has 
not been disclosed. The action of the court in 
excepting information from disclosure should 
be subject to appellate review. Sentencing 
Procedures at 212. 


And the President's Commission on Law Enforcement and Administration 


of Justice recommends: 


In the absence of compelling reasons for 
nondisclosure of special information, the 
defendant and his counsel should be per- 
mitted to examine the entire presentence 


report. The Challenge of Crime at 145, 
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There is no inconsistency between allowing the court to base 
its sentence on the full range of scientific knowledge of human motivation 
and requiring it to apply standards of due process when it receives the 
information on which its decisions will be based. The traditional Anglo- 
American concept of due process includes the fundamentals of the 
adversary system: assistance of counsel; disclosure of legal and factual 
materials to be considered by the tribunal; and opportunity for confron- 
tation and rebuttal. Our traditional high regard for those procedures 
rests on the judgment that in the long run they serve to make the fact 
finding and conclusion drawing processes more accurate and reliable. 

The hope that positive scientific knowledge would yield 
"objective" sentencing decisions has not been fulfilled; Levin, Toward a 
More Enlightened Sentencing Procedure, 45 Neb. L. Rev. 499, 501 (1966), 
and few judges would deny that sentencing remains a highly subjective 
exercise of judgment. Procedural Due Process, supra, p. 17, at 
824-25. The application of bodies of general knowledge to particular 


cases is rarely a simple matter even where the science relied on is 


highly developed and its foundations are not subject to dispute. When- 


ever such application is attempted in court the parties should be per- 
mitted to challenge the conclusions sought to be drawn. The case for 
recognition of fundamental standards of due process is even stronger where 


conclusions are to be drawn from the social sciences in which the 
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diag-zostic technicues, methodological assumptions, and, basic principles 
are subject to vigorous dispute. 
The President's Commission stated: 


Fairness to the defendant requires that 
he be given a reasonable opportunity to 
present information to the court and to 
contest the accuracy of important factual 
staterrents in the presentence report or other 
material presented to the court. Gossip often 
finds its way into presentence reports, and. 
without disclosure there is often no way of 
counteracting its effects. The Challenge of . 
Crime at 144. 


The need for disclosure can be no better stated than it was 
by Mr. Justice Douglas: 


The imposition of sentence is of critical 
importance to a man convicted of crime. 
Trial judges need presentence reports so 
that they may have at their disposal the 
fullest possible information. ... But 
while the formal rules of evidence do not 
apply to restrict the factors which the sen- — 
tencing judge may consider, fairness would, | 
in my opinion, require that the defendant be 
advised of the facts--perhaps very damaging 
to him--on which the judge intends to rely. 
The presentence report may be inaccurate, 

a flaw which may be of constitutional di- 
mension. ... It may exaggerate the 
gravity of the defendant's prior offenses. 
The investigator may have made an incom- 
plete investigation. . . . There may be 
countervailing factors not disclosed by the 
probation report. In many areas we can rely 
on the sound exercise of discretion by the 
trial judge; but how can a judge know whether 
or not the presentence report calls for a 
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reply by the defendant? Its faults may not 
appear on the face of the document. 

a 
Whatever should be the rule for the federal 
courts, it ought not to be one which permits 
a judge to impose sentence on the basis of 
information of which the defendant may be 
unaware and to which he has not been afforded 
an opportunity to reply. 


Statement of Mr. Justice Douglas, 39 F.R.D. 69, 278 (1966), 


(dissenting from promulgation of changes in Fed. R. Crim. P. 32(c) 
s 


(2)). 


G. The 1970 Proposed Changes to Rule 32(c) Recommended 
by the Committee on Rules of Practice and Procedure of 


the Judicial Conference of the United States Require Disclosure. 


On Jamuary 31, 1970, the Committee on Rules of Practice 
and Procedure of the Judicial Conference of the United States dissemi- 
nated to the bench and bar a preliminary draft of proposed amendments 
to the Federal Rules of Criminal Procedure. Rule 32 is among those 
which have been substantially revised. It is proposed by the Committee 
that rule 32(c) be expanded to become a separate rule 32.2. Section 
(c) of proposed rule 32.2 would provide: 

(c) Disclosure. 
(1), Before imposing sentence the court 
may -disclese-to-the defendant or-his counsel 


al-er-part-ef the material-contained-in the 
repert of-the-presentence investigation shall 


permit the defendant, and his counsel if he 
is 80 represented, to read the report of the 
presentence investigation unless in the opinion 
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“f the court the report contains information 
which if disclosed would be harmful to the 
defendant or other persons; and the court shall 
afford the defendant or his counsel an op- 
portunity to corament thereon. 

(2) If the court is of the view that there is 
information in the presentence report, dis- 
closure of which would be harmful to the 
defendant or to other persons, the court in 


lieu of making the report or part thereof 


available shall state orally or in writing a 
summary of the factual information contained 
therein to be relied on in determinin sentence, 
and shail give the defendant or his counsel an 


Opportunity to comment thereon. The state- 
ment may be made to the parties in camera. 


(3) Any material disclosed to the defendant 
or his counsel shall also be disclosed to the 
attorney for the government. 

(4) Any copies of the presentence investigation 
report made available to the defendant or his 
counsel and the attorney for the government 
shall be returned to the probation officer 


immediately following the imposition of sen- 
tence or the granting of probation. Copies 
of the presentence investigation report shall 
not be made by the defendant, his counsel, or 
the attorney for the government. 

(5) The reports of studies and recommen- 
dations contained therein made by the Director 


of the Bureau of Prisons or the Youth Correction 
Division of the Board of Parole pursuant to 


18 U.S.C. 4208(b), 5010(e), or 5034 shal?’be' 
considered a presentence investigation within 


the meaning of this rule. (Preliminary Draft 


of Proposed Amendments to the Federal Rules 


of Criminal Procedure for the United States 
District Courts 62-64 (Jan. 1970)) fherein- 


after cited as 1970 Proposed Amendments]. 


The Advisory Committee noted that in recent years three 


prestigious organizations have recommended that the presentence 
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report be disclosed to the defense: the American Bar Association; the 


American Law Institute; and the National Council on Crime and De- 


linquency; and that it was also the recommendation of the President's 


Commission on Law Enforcement and the Administration of Justice. 
The Advisory Comrnittee noted the arguments for and against disclosure 
and concluded: 


that accuracy of sentencing information is 
important not only to the defendant but 
also to effective correctional treatment 

of a convicted offender. The best way of 
insuring accuracy is disclosure with an 
opportunity for the defendant and counsel 
to point out to the court information 
thought by the defense to be inaccurate, 
incomplete, or otherwise misleading. 
Experience in jurisdictions which require 
disclosure does not lend support to the 
argument that disclosure will result in 
less complete presentence reports or the 
argument that sentencing procedures will 
become unnecessarily protracted. It is 
not intended that the probation officer would 
be subjected to any rigorous examination 
by defense counsel, or that he will even be 
sworn to testify. The proceedings may be 
very informal in nature unless the court 
orders a full hearing. 

In situations in which the sentencing 
judge believes that disclosure will "be 
harmful to the defendant or to other per- 
sons, '' he may disclose only 2 summary 
of that factual information "to be relied on 
in determining sentence. "' And, there 
remains the inherent right of the court to 
confer privately with the probation officer. 


(1970 Proposed Amendments at 66). 
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The Committee on Rules of Practice and Procedure, among 
whom is Judge J. Skelly Wright of this court, and its Advisory Com- 
mittee on Criminal Rules, among whom is Judge Gerhard A. Gesell of 
the District Court for the District of Columbia, proposed in January 
1970 exactly the relief that defense counsel requested in October 1969 
when this case was before Judge June L. Green. This ai no wild or 
heretical legal proposition being advanced, but a rule of fundamental 
fairness supported by the most prestigious legal authorities in America. 
It is not necessary for this court to wait the additional four years that 
it will take to revise the criminal rules before instituting a badly needed 
legal reform in this jurisdiction. This court has broad power to super- 
vise the administration of criminal justice within the District of 
Columbia, see, Griffin v. United States, 336 U.S. 704, 714-17, 93 
L. Ed. 993, 999-1001 (1949); Fisher v. United States, 328 U.S. 463, 
476, 90 L. Ed. 1382, 1390 (1946), and has exercised this supervisory 
power to obtain justice in a wide variety of situations. See, e-g-, 
Dixon v. District of Columbia, 129 U.S. App. D. Cc. 341, 344-45, 394 
F.2d 966, 969-70 (1968) (protection of defendant from prosecution); 
Tate v. United States, 123 U.S. App. D.C. 261, 268, 359 F.2d 245, 

252 (1966) (right of indigent to effective assistance of counsel on appeal); 


Washington v. Clemmer, 119 U.S. App. D.C. 216, 218, 339 F.2d 


715, 717 (1964) (requiring of stenographic recording of preliminary 
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hearing); Ricks v. United States, 118 U.S. App. D.C. 216, 223, 
334 F.2d 964, 971 (1964) (exclusion of pre-indictment confessions); 
Kelly v. United States, 90 U.S. App. D.C. 125, 127, 194 F. 2a 150, 
152 (1952) (formulation of rules of evidence for certain sex crimes). 
this court has recently stated: 

This court has the function and responsibility 

of exercising supervisory powers to the end 

of obtaining fair administration of criminal 

justice within the District of Columbia. Tate 

v. United States, 123 U.S. App. D.C. 261, 

268, 359 F.2d 245, 252 (1966). 

Appellant, Jean D. Dockery, submits that in the event this 
court does not find that she has a constitutional right to be informed of 
the information put before the sentencing judge which affects the length 
of her sentence, and the type of rehabilitative treatment she may obtain, 
that, at least, as a matter of fundamental fairness, this court declare 
it to be the policy in the District of Columbia that such information 


shall be disclosed. Without such a policy, counsel shall continue, as 


in the present case, to serve no more function at sentencing than a 


ceremonial figurehead designed to give the appearance of legal propriety 


without any power to assist the defendant, the court, or society in 


fashioning a truly meaningful and effective sentence. 


CONCLUSION 


For the foregoing reasons, appellant urges that her sentence 


must be set aside and remanded for a new hearing on the issue of 
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appropriateness of sentence. She further urges that the = be 
remanded with the further direction that the sooconionss soao be dis- 
closed to appellant, except for such information which the court for 
good cause finds would be detrimental if disclosed, and that appellant 
be given the opportunity to make a meaningful response to any infor- 
mation before the court on sentencing. 


Respectfully submitted, 


Sheldon I. Cohen — 
Chapman, DiSalle and Friedman 
932 Pennsylvania Building 
425 - 13th Street, N. W. 
Washington, D. C. 20004 


Counsel for Appellant 
Appointed by this Court 


February » 1970 
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ISSUES PRESENTED * 


In the opinion of the appellee, the following issues 
are presented: 


I. Whether due process of law requires disclosure of 
the presentence report to the defense? 

II. Whether this Court should, as a matter of gen- 
eral policy, make disclosure of the presentence report 
to the defense mandatory in the exercise of its super- 
visory power? 


——__ 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,730 


UNITED STATES OF AMERICA, APPELLEE 
v. 


JEAN D. DOCKERY, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIER FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 1, 1968, appellant was arrested in a nar- 
cotics raid and charged with a violation of the Harrison 
Narcotics Act (26 U.S.C. § 4704) in Criminal Action 
No. 388-68. In March of 1968 she escaped from custody. 
On October 16, 1968, appellant was indicted on a single 
count charging escape of a prisoner from custody (18 
U.S.C. § 75(a)) in Criminal Action No. 1631-68. On 
September 19, 1969, appellant entered a plea of guilty 
before the Honorable John Lewis Smith to the escape 
charge, and the Government moved to dismiss the Harri- 
son Narcotics Act charge. Sentencing was deferred pend- 


(1) 
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ing the submission of a presentence report. On October 
28, 1969, appellant was sentenced by the Honorable June 
L. Green. At the time of sentencing appellant requested 
that the court disclose the contents of the presentence 
report. This motion was denied, and appellant was sen- 
tenced to six to eighteen months with the proviso that 
she receive narcotics treatment. This appeal challenges 
the court’s denial of the motion to disclose the contents 
of the presentence report. 


The Sentencing 


On October 28, 1969, appellant came before the court 
for sentencing. At this time counsel for appellant re- 
iterated his request made the day before for disclosure 
of the contents of the presentence report. The court 
replied: “The Court will be very glad, Mr. Cohen [coun- 
sel for appellant], to go over the alleged prior record, to 
see whether or not there are any discrepancies, with 
you and with the defendant (Tr. 2).”? When appel- 
lant’s counsel indicated he did not wish to antagonize 
the court, Judge Green replied: 


The Court is always glad to hear any mitigating 
circumstances that you have that would be helpful 
in imposing sentence. 


As I said, I will be glad to go down the list of 
the offenses for which she was found guilty so that 
we will know whether we are talking about the same 
things or not. (Tr. 3.) 


The judge then read aloud a series of adult convictions 
and sentences after stating that she was not concerned 
with appellant’s juvenile record. This adult record in- 
cluded convictions for receiving stolen goods in 1959; 
vagrancy and disorderly conduct in 1966; vagrancy and 
narcotics offenses in 1966; and soliciting for prostitution 


2 All transcript references are to the sentencing proceedings of 
January 28, 1969, and will be indicated by “Tr.” 
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in Baltimore, Maryland, in 1969 (Tr. 3-4). Neither ap- 
pellant nor her counsel, who was familiar with appel- 
lant’s record, took issue with the accuracy of that record 
as read by the court. Appellant’s counsel, however, did 
take the opportunity to explain in some detail the rela- 
tionship between the escape offense to which appellant 
had pleaded guilty and the narcotics offense dropped by 
the Government. Counsel explained to the court that the 
narcotics offense had been dropped by the Government 
not as a result of plea bargaining but rather because the 
Government’s case was weak. He attributed appellant’s 
escape to the desperate state of mind of appellant, who 
it was claimed faced a possible conviction on unjust nar- 
cotics charges (Tr. 4-9). In addition counsel brought to 
the court’s attention appellant’s prior mental history 
which included confinement in various institutions (Tr. 
9-10). 

After presenting these facts in mitigation counsel once 
again asked that the contents of the presentence report 
be disclosed and that appellant be allowed a one-week 
continuance to determine if a reply was necessary. This 
motion was denied, and after appellant declined to say 
anything in her own behalf, she was sentenced to six to 
eighteen months with a recommendation for narcotics 
treatment (Tr. 11-12). 


ARGUMENT 


L Disclosure of the presentence report to the defense is 
not required by due process of law. 


Over the years there have been many assertions that 
to deny disclosure of the presentence report to the de- 
fense is to deny the defendant due process of law. Such 
a bare contention has never gained acceptance, and the 
instant case should present no exception. Disclosure of 
the presentence report is expressly governed by Rule 32 
(c) (2) of the Federal Rules of Criminal Procedure, 
which provides: 
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The report of the presentence investigation shall 
contain any prior criminal record of the defendant 
and such information about his characteristics, his 
financial condition and the circumstances affecting 
his behavior as may be helpful in imposing sentence 
or in granting probation or in the correctional treat- 
ment of the defendant, and such other information 
as may be required by the court. The court before 
imposing sentence may disclose to the defendant or 
his counsel all or part of the material contained in 
the report of the presentence investigation and afford 
an opportunity to the defendant or his counsel to 
comment thereon. Any material disclosed to the de 
fendant or his counsel] shall also be disclosed to the 
attorney for the government. 


The clear wording of Rule 32(c) (2) indicates that dis- 
closure of the presentence report is discretionary with the 
court. Thus, absent some special circumstances, the gen- 
eral argument that due process always requires some 
disclosure cannot succeed. The general rule is clearly 


reflected in the Notes of the Advisory Committee on the 
Rules, 18 U.S.C.A. Supp. 6: “It is not a denial of due 
process of law for a court in sentencing to rely on a 
report of a presentence investigation without disclosing 
such report to the defendant or giving him an oppor- 
tunity to rebut it.” [Citations omitted.] The treatises 
are in accord: 


[A]t the present time a defendant may not de- 
mand inspection [of the presentence report] as a 
matter of right. But while due process does not 
compel inspection, or an opportunity to challenge the 
report’s contents, a due process argument may be 
available if the information on which the sentence 
is based is clearly incorrect. 8A J. MOORE, FEDERAL 
PRACTICE { 32.03[4], at 32-89 (2d ed. 1969) (foot- 
notes omitted) ; see 2 C. WRIGHT, FEDERAL PRACTICE 
AND PROCEDURE § 524 (1969). 


The case most often cited in connection with this due 
process issue is Williams v. New York, 387 U.S. 241 
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(1949). In Williams the trial judge, in arriving at a 
death sentence, expressly relied upon material facts con- 
tained in a presentence report. On certiorari the Su- 
preme Court was urged to hold a denial of due process 
in that the defense was not allowed to confront witnesses 
who contributed the material in the report. The Court 
affirmed the conviction, however, ruling that a sentencing 
judge may properly consider such information even 
though it constitutes hearsay. Although the Court did 
not specifically address itself to the argument that due 
process requires disclosure, it expressly relied upon the 
fact that the accuracy of the statement made by the 
judge concerning appellant’s background was not chal- 
lenged. The implication is that due process will not re- 
quire a remand and further investigation unless the 
accuracy is called into question. 

Later opinions by the Supreme Court have buttressed 
the conclusion that due process does not require disclo- 
sure. In Hill v. United States, 368 U.S. 424, 428 (1962), 
the Court held that the failure of the trial court to allow 
a defendant to exercise his right of allocution “is an error 
which is neither jurisdictional nor constitutional’ (em- 
phasis added). If the failure to provide allocution is not 
constitutional error, it follows a fortiori that failure to 
allow a defendant to inspect a presentence report for 
possible rebuttal can not be constitutional error. More 
recently, in Gregg v. United States, 394 U.S. 489, 492 
(1969), the Court observed that “Presentence reports are 
documents which the rule [Rule 32, Fep. R. Crim. P.] 
does not make available to the defendant as a matter of 
right.” 

The various cireuit courts which have considered the 
issue either denied a request for the presentence report 
out of hand or specifically held that as a general rule 
due process does not require disclosure: 


The appellant further contends that . . . he should 
have the right, as a part of due process, to be in- 
formed of the contents of the presentence report for 
purposes of rebuttal; but this presupposes that the 
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right to rebut and explain information considered 
by the court in sentencing stems from a constitu- 
tional source, a contention which the Supreme Court 
explicitly rejected in Hill v. United States [citation 
omitted]. United States v. Fischer, 381 F.2d 509, 
511 (2d Cir. 1967). See also Good v. United States, 
410 F.2d 1217, 1221 (5th Cir. 1969); United States 
v. Crutcher, 405 F.2d 289 (2d Cir. 1968), cert. de- 
nied, 394 U.S. 908 (1969) ; United States v. Trigg, 
392 F.2d 860 (7th Cir. 1968); Roeth v. United 
States, 380 F.2d 755 (5th Cir. 1967); Hoover v. 
United States, 268 F.2d 787, 790 (10th Cir. 1959); 
Thompson v. United States, 381 F.2d 664, 666 (10th 
Cir. 1967). Compare Stephan v. United States, 133 
F.2d 87 (6th Cir.), cert. denied, 318 U.S. 781 (1943) 
with Powers v. United States, 325 F.2d 666 (1st 
Cir. 1963). 


In spite of the wide recognition that disclosure is gen- 
erally not required by due process this is not to say that 
the trial judge’s sentence cannot be reviewed on other 
due process grounds. As Williams v. New York, supra, 
warned, “What we have said is not to be accepted as 
a holding that the sentencing procedure is immune from 
serutiny under the due process clause. See Townsend v. 
Burke, 334 U.S. 736 (1948).” 387 U.S. at 252 n.18. 
The Townsend case involved a sentence improperly based 
on an incorrect statement of the defendant’s criminal 
record. Consequently, the sentence, based on materially 
untrue facts, was held to constitute a violation of due 
process. United States ex. rel. Jackson v. Myers, 374 F. 
2d 707 (8rd Cir. 1967); United States v. Weiner, 376 
F.2d 42 (3d Cir. 1967), and Smith v. United States, 223 
F.2d 750 (5th Cir. 1955), discussed by appellant (Brief 
for appellant pp. 25-27), illustrate the courts’ concern 
over the trial court’s demonstrated reliance on erroneous 
material facts in determining sentence? These cases have 


7In this regard, appellant’s discussion of Baker v. United States, 
388 F.2d 931 (4th Cir. 1968), is somewhat misleading (Brief for 
appellant, p. 26). Baker does not purport to lay down any general 
rules of disclosure but was restricted to its facts and tied to Rule 


7 


no bearing on the case at bar, however, for there can 
be no contention by appellant that the trial court relied 
on any erroneous material facts in arriving at a sen- 
tence.$ 

Thus appellant’s position that due process of law re- 
quired disclosure of the presentence report is without 
support in the statutes or in the case law and must 
accordingly be rejected. 


Il. Exercise of this Court’s supervisory power to require 
disclosure of presentence reports to the defense as a 
matter of policy is unwarranted. 


(Tr. 1-12) 


Appellant further urges that if this Court does not 
find disclosure of the presentence report constitutionally 
mandated, it should nevertheless require such a practice 
in the exercise of its supervisory power. We respectfully 
submit that such action is inappropriate. 


32: “We outline only the minimum disclosure required under the 
particular facts of this case and without which there would be an 
abuse of discretion.” 388 F.2d at 933. As in Townsend, the court 
was concerned about the trial court’s Possible misreliance on con- 
tested facts. 


* Appellant does suggest that her criminal record was either in- 
correctly transmitted or incorrectly understood by the judge (Brief 
for appellant, p. 3). There is absolutely no basis for such an 
assertion. Pages $ and 4 of the transcript for October 28, 1969, to 
which appellant refers reveal no misunderstanding or misstatement 
of appellant’s criminal record. The District Court read appellant’s 
convictions aloud and, after mentioning a 1966 vagrancy and nar- 
cotics conviction, asked counsel for appellant if that was not the 
conviction for which appellant was then serving time. Counsel for 
appellant replied in the negative and stated that there was a later 
sentence. In fact appellant did serve time from January to March of 
1969, as a result of a conviction in Baltimore, Maryland, but it 
appears that the trial court was correct that as of October 28, 
1969, at the time of sentencing, appellant was serving time on the 
1966 narcotics conviction, the execution of the sentence having 
been delayed by an unsuccessful appeal (Tr. 3, 5). Dockery v. 
United States, 129 U.S. App. D.C. 248, 398 F.2d 352 (1968). 
Neither at sentencing nor on appeal has appellant challenged as 
erroneous any of the convictions upon which the trial court expressly 
relied. 
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Any inquiry into the pros and cons of disclosure should 
begin with a consideration of the purpose of the pre- 
sentence report. Appellant’s discussion of the prepara- 
tion and contents of the presentence report indicates a 
lurking distrust of the information contained therein as 
well as a misapprehension of the purpose of the report: 


The presentence report may contain . . . forms of 
prejudicial information. For example, the report in- 
cludes a record of all previous arrests, including 
those that did not result in a trial or conviction 
[citation omitted], or those that were reversed. 
Brief for appellant, pp. 9-10. 


The propriety of including this so-called “prejudicial 
information” in the presentence report is beyond perad- 
venture. Rule 32(c) (2) demands that the report include 
“any prior criminal record . . . and such information 

. as may be helpful ... .” This of course includes 
all arrests whether they resulted in conviction or not. 
See, e.g., Jones v. United States, 113 U.S. App. D.C. 
233, 235, 307 F.2d 190, 192 (1962). 

Appellant is also critical of the inclusion of such “high- 
ly questionable” material as information on appellant’s 
marital history, home and neighborhood, religion and 
health and refers to some of these data as “irrelevant” 
(Brief for appellant, pp. 11-12). It would be well for 
appellant, we suggest, to heed the words of the Supreme 
Court in Williams v. New York, supra: 


The belief no longer prevails that every offense in 
a like legal category calls for an identical punish- 
ment, without regard to the past life and habits of 
a particular offender . . . . In general these modern 
changes have not resulted in making the lot of of- 
fenders harder. On the contrary a strong motivating 
force for the changes has been the belief that by 
careful study of the lives and personalities of con- 
victed offenders many could be less severly punished 
and restored sooner to complete freedom and useful 
citizenship. . . . Probation workers making reports 
of their investigations have not been trained to 
prosecute but to aid offenders. 337 U.S. at 247-249. 
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The presentence report is a multi-faceted document: * 
It performs five functions: 


(1) to aid the court in determining the appropriate 
sentence, (2) to assist Bureau of Prisons institu- 
tions in their classification and treatment programs 
and also in their release planning, (3) to furnish 
the Board of Parole with information pertinent to 
its consideration of parole, (4) to aid the probation 
officer in his rehabilitative effort during probation 
and parole supervision, and (5) to serve as a source 
of pertinent information for systematic research. 
Division of Probation, Administrative Office of the 
United States Courts, The Presentence Investigation 
Report 1 (1965). 


With this very broad purpose in mind it is difficult to 
fault the report for inclusion of the material criticized 
by appellant and perhaps easier to understand some of 
the problems of disclosure. 

Turning to the specific issue of the asserted need for 


disclosure, one is immediately confronted with a substan- 
tial body of information in the legislative background 
for Rule 32 and in the sharply divided theories of the 
commentators as well as in the case law. The background 
of Rule 32 is highly significant in this regard, for it is 
apparent that the present form of the rule, making dis- 
closure discretionary, evolved despite the numerous at- 
tempts to make it mandatory. As early as 1944 the draft 
of the Criminal Rules submitted by the Advisory Com- 
mittee to the Supreme Court had a provision that the 
presentence report should be made available to the at- 
torneys for the parties. This was stricken by the Su- 
preme Court in adopting the rule, and Rule 32(c) was 
then silent on the point.5 


*See generally, P. Keve, The Probation Officer Investigates 
(1960); Advisory Council of Judges, National Probation and 
Parole Association, Guides for Sentencing (1957). 


5See the remarks of James V. Bennett in N.Y.U. Institute on 
Federal Rules of Criminal Procedure 221 (1946). 
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The history from then on can best be summarized in 
the words of Professor Wright: 


It was natural that such a controversial issue 
would attract the attention of the Advisory Commit- 
tee on Criminal Rules when it was constituted again 
in 1960, The work of that committee led to an 
amendment of Rule 32(c) (2) adopted in 1966, but 
the amendment took a “somewhat tortuous path.” 
A draft published in 1962 would have made it man- 
datory to disclose a summary of the information in 
the report. This was changed in a 1964 draft to 
give counsel for the defendant an absolute right to 
read the report, from which sources of confidential 
information could be excluded, and to comment there- 
on. 
Some probation officers and other persons with 
similar interests organized an extensive campaign 
against this proposal for compulsory disclosure. A 
survey was taken of federal judges, from which it 
was made to appear that 290 judges opposed com- 
pulsory disclosure, 25 favored compulsory disclosure, 
and 6 had no opinion. The Judicial Conference Com- 
mittee on the Administration of the Probation Sys- 
tem voted unanimously against compulsory disclosure. 

As ultimately recommended by the Standing Com- 
mittee on Rules of Practice and Procedure and 
adopted by the Supreme Court in 1966, the amend- 
ment differs from both of the earlier proposals of 
the Advisory Committee on Criminal Rules. The 
Amended rule provides that before imposing sen- 
tence the court “may” disclose to the defendant or 
his counsel all or part of the material contained in 
the presentence report and afford an opportunity to 
the defendant or his counsel to comment thereon 


, “Thus as finally adopted the rule is discretionary 
with the trial court.* 


It is small wonder, then, in light of the background 
of Rule 32 that the courts of appeals have declined to 


¢2 C. WRIGHT, supra, at § 524 (footnote omitted). 
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exercise their supervisory power to override the hard- 
fought discretionary provisions of the rule. Thus United 
States v. Fischer, supra, held: 


The appellant also argues that regardless of the 
constitutional aspects of the matter, this court should 
provide, under its power to supervise the adminis- 
tration of the criminal law within the circuit [cita- 
tion omitted], that all information relating to the 
crime be disclosed in guilty plea cases. Such a pro- 
vision would place destructive limitations upon the 
permissive authority of the trial judge, provided by 
the recently revised Rule 32(c) .... The recent his- 
tory of this amended version shows that the points 
argued by the appellant were all considered and 
deliberated upon as a prelude to the adoption of the 
present revision. [Citations omitted.] 381 F.2d at 
512. 


See also the opinion of the Fourth Circuit in Baker v. 
United States, supra, in which the court carefully avoid- 
ed establishing a broad policy of disclosure but rather 
expressly limited its holding to the facts of the particular 
case.” 

It is noteworthy that many of the opinions, though 
refusing to override the discretionary role of the trial 
court, nevertheless, have strongly encouraged the district 
judges to exercise their discretion in favor of disclosure 
in some degree. We respectfully submit that this is 
the policy this Court should pursue. This is not to de- 
nigrate the proposed changes in Rule 32 recommended 
by the Judicial Conference of the United States, or the 
recommendations upon which it in turn relies, namely, 


7 But see the concurring opinion of Judge Winter, 388 F.2d at 
934. 


® See, e.g., United States v. Fischer, supra. Compare United 
States v. Conway, 296 F.Supp. 1284 (D.D.C. 1969) ; United States 
v. Durham, 181 F.Supp. 503 (D.D.C. 1960), with United States v. 
Isaac, 299 F.Supp. 380 (D.D.C. 1969), motion for disclosure held 
in abeyance, D.C. Cir. Nos. 22,718, 23,089, decided March 10, 1970. 
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those of the American Bar Association, the American 
Law Institute and the National Counsel on Crime and 
Delinquency. Whatever might be the wisdom of these 
pronouncements, they are, nevertheless, merely recom- 
mendations. Appellant argues, “It is not necessary for 
this Court to wait the additional four years that it will 
take to revise the criminal rules before instituting a 
badly needed legal reform in this jurisdiction” (Brief 
for appellant, p. 45). It is, of course, by no means cer- 
tain that the present recommendations will result in a 
change of Rule 32, especially in light of the past failure 
of similar recommendations. Assuming arguendo that 
such a change would be desirable, it would nevertheless 
be precipitous for this Court to override existing legisla- 
tion, controversial as it is. The interests of an ordered 
legal system would be better served by allowing the legis- 
lative process to run its course. 

There remains yet to consider the heart of the contro- 
versy, 7.¢., the policies militating for and against disclo- 


sure. Those favoring disclosure claim it is necessary to 
insure accuracy in the report and thereby to prevent the 
possibility of a defendant’s being sentenced on the basis 
of incorrect information. Disclosure is no panacea in 
this regard: 


No one will dispute the desirability of accuracy, 
but more than a disclosure of the report will be re- 
quired to achieve that objective. Verification will be 
required; how can that be obtained? Normally coun- 
sel will ask his client whether the detail of the report 
is true, but all familiar with the task know how 
commonly a convicted defendant will deny every un- 
favorable feature of such a report. Obviously such 
a denial is of far from conclusive effect. Defense 
counsel will then feel obligated to make an extended 
verification in the field. Hincks, In Opposition to 
Rule 34(c)(2), Proposed Federal Rules of Criminal 
Procedure, 8 FED. PROBATION 4 (1944). 


The realities are that disclosure will often lead to de- 
nial of information, and the defense will run afoul of 
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the Supreme Court’s ruling in Williams v. New York, 
supra, which was calculated to avoid evidentiary pro- 
ceedings to test the validity of the presentence reports. 
It would then always behoove a defendant to deny every- 
thing harmful to him in the presentence report. The 
material having been put in issue and the court having 
no way to resolve the issue save by evidentiary hearing, 
the court would simply have to abandon the information 
and thereby lose the benefit of the report altogether. 

We hasten to add that it is an unwarranted assump- 
tion that the likelihood of serious and prejudicial error 
occurring in the report is great: 


Objectivity is one of the essential attributes of a 
probation officer. Impartiality in his report writing 
will depend to a large extent on the degree of ob- 
jectivity he has achieved. The trained and skilled 
probation officer will not read into situations what 
is not there. He recognizes his own prejudices and 
blindspots and makes allowances and adjustments 


for each of them. He is careful not to assess the 
defendant’s behavior and actions on the basis of his 
own standards of conduct and moral values. He does 
not allow himself to overidentify with the defendant. 
He guards against the psychological mechanisms of 
rationalization and projection. He rids himself of 
any preconceived notions about the defendant, for 
he knows that premature or snap judgments can be 
not only embarrassing to the defendant, the proba- 
tion office, and the court, but damaging as well. He 
is never guilty of “slanting” a report. 

Facts contribute to objectivity, but it is possible 
to misrepresent or distort facts. In evaluating or 
reporting the statements, impressions, and observa- 
tions of collateral contacts, the reliability of the 
informant should be made clear in the report. Where 
there is an element of uncertainty about the in- 
formant’s statement, this should be made known. 

Inferences, impressions, and opinions are impor- 
tant at times and may have a place in the presen- 
tence report. But a clear distinction should be made 
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between what is factual and what is inference. Facts 
are more likely to be presented accurately than in- 
ferences, impressions, and interpretations. It is bet- 
ter to say “Mr. Brown impresses one as honest and 
sincere” than to say “Mr. Brown is honest and sin- 
cere.” Division of Probation, Administrative Office 
of the United States Courts, The Presentence Inves- 
tigation Report at 23 (1965). 


Whatever may be the opportunity for error in the 
report, there are compelling reasons not to require man- 
datory disclosure. Not the least of these is the oppor- 
tunity for appellant’s counsel to present his own report 
or at least to bring orally to the court’s attention any 
significant or relevant aspects of the defendant’s back- 
ground or any matters in mitigation. Thus the defend- 
ant does have an opportunity to present not only “his 
side” of the events but information on any collateral 
matters as well. In fact, this is exactly what occurred 
in the instant case. Appellant’s attorney inquired about 
his client’s criminal record and discussed it with the 
court (Tr. 1-4). Counsel then presented matters in miti- 
gation at some length, including an explanation of why 
one charge had been dropped by the Government (Tr. 
4-9). In addition, counsel brought to the court’s atten- 
tion appellant’s history of mental problems (Tr. 9-10) 
as well as her desire for narcotics treatment (Tr. 11- 
12). In this fashion a defendant is able at least to verify 
the most important contents of the presentence report— 
his criminal record—as well as to insure that any im- 
portant matters are not omitted from the report. 

The argument most frequently made in opposition to 
mandatory disclosure of the report is that this will tend 
to dry up the most valuable sources of information open 
to the probation officer. This is an opinion widely held 
by probation authorities, judges and commentators.® The 


*See generally Roche, The Position for Confidentiality of the 
Presentence Report, 29 ALBANY L. REV. 206 (1965) ; Hoffman, What 
Next In Federal Criminal Rules 121 WasuH. & LEE L. REV. 1 (1964): 
Parsons, The Presentence Investigation Report Must Be Preserved 
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most obvious cause of evaporation of sources as 2 result 
of disclosure is the fear of reprisals by the defendant: 


In one case, a clinic psychiatric report indicating 
that the defendant was “paranoid and an unfit 
mother” was revealed to a defendant. This defend- 
ant later threatened to throw acid in the face of 
the social] worker of the examining clinic. As a re- 
sult, the clinic was reluctant to give further infor- 
mation to the court. Parsons, supra, 28 FED. Pro- 
BATION at 4. 


Not only would disclosure of derogatory information en- 
danger the source of the information, but the defendant 
himself would be hurt in that his opportunity for re- 
habilitation would be severely undermined. Important in- 
formation would have to be deleted from the report on 
the chance that the defendant might gain access to it: 


{T]here is a strong opinion that much of the con- 
fidential material in the report could not be included 


if the report were available to the defendant and his 
attorney. Experts attending the Brussels United 
Nations Seminar on the medico-psychological and so- 
cial examination of delinquents held that certain 
information is relevant only to treatment and should 
not be given to the scrutiny of the principals. Bar- 
nett and Gronewald, supra note 9. 


Other relationships jeopardized by disclosure are those 
between the defendant and his employer, friends, neigh- 
bors and family. Information received from these sources 


as a Confidential Document, 28 FED. PROBATION (1964) ; Barnett and 
Gronewald Confidentiality of the Presentence Report, 26 FED. PRo- 
BATION 26 (1962); Wilson, A New Arena Is Emerging to Test the 
Confidentiality of the Presentence Reports, 25 FED. PROBATION 6 
(1961) ; Sharp, The Confidential Nature of Presentence Reports, 5 
CaTH. U.L. REV. 127 (1955); Hincks, In Opposition to Rule 34(c) 
(2), Proposed Federal Rules of Criminal Procedure, 8 FED. PROBA- 
TION 3 (1944). But see Lehrick, The Use and Disclosure of Presen- 
tence Reports in the United States, 47 F.R.D. 225 (1969), Higgins, 
Confidentiality of Presentence Reports, 28 ALBANY L. REV. 12 
(1964); Thomsen, Confidentiality of the Presentence Report: A 
Middle Position, 28 FED. PROBATION 8 (1964). 


16 


and revealed to the defendant might be regarded by him 
as derogatory and an act of disloyalty. This can be es- 
pecially damaging to family relationships, and family 
members could not be expected to come forward with 
helpful information without assurances of confidentiality. 

Finally there is the necessity of protecting certain 
confidential information received from police and federal 
investigating agencies. Serious damage to law-enforce- 
ment efforts might ensue from such revelations, espe- 
cially in the area of organized crime. 

In conclusion we respectfully submit that due process 
of law does not require disclosure. Any exercise of this 
Court’s supervisory power to compel any type of manda-. 
tory disclosure would be a precipitous act in light of the 
background of Rule 32 and in the absence of any clear- 
cut showing of the necessity or wisdom of disclosure. The 
better policy is to allow the district courts to continue 
to exercise their discretion and tailor the extent of dis- 
closure to the particular needs of the individual case. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JAMES A. TREANOR, III, 
BROUGHTON M. EARNEST, 
Assistant United States Attorneys. 
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General Counsel's statement of exceptions to Trial Examiner's 
Decision, *cceived 


Employer's exceptions to Trial Examiner's Decision, received 


Petitioner's cross-exceptions to Trial Examiner's Decision, 
received 


Petitioner's request for oral argument, dated (Denied, See 
Decision and Order, page 1, footnote 3) . : 


Decision and Order issued by the National Labor Relations 
Board 


179 NLRB No. 137 D-2071 
Hartford, Conn. 


UNITED STATES OF AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 


THE BRESCOME DISTRIBUTORS CORPORATION 


and Case 1-CA-6027 
1-RC-9643 


WINE & LIQUOR SALESMEN & ALLIED WORKERS 
LOCAL UNION #195, a/w 
DISTILLERY, RECTIFYING, WINE & ALLIED WORKERS 
INTERNATIONAL UNION OF AMERICA, AFL-CIO 1/ 

and 

2/ 
THE BRESCOME DISTRIBUTORS EMPLOYEES ASSOCIATION, INC, 
DECISION AND ORDER 

On August 21, 1968, Trial Examiner Sidney J. Barban issued his 
Decision in the above-entitled proceeding, finding that Respondent had 
engaged in and was engaging in certain unfair labor practices and recommending 
that it cease and desist therefrom and take certain affirmative action, as 
set forth in the attached Trial Examiner's Decision. He also found that 
Respondent had not engaged in other unfair labor practices alleged in the 
complaint and recommended dismissal of these allegations. Thereafter, the 
General Counsel and Respondent filed exceptions, and the Charging Party filed 
cross-exceptions to the Trial Examiner's Decision, with supporting briefs. 

Pursuant to the provisions of Section 3(b) of the National Labor 
Relations Act, as amended, the National Labor Relations Board has delegated 
its powers in connection with this case to a three-member anete 

The Board has reviewed the rulings of the Trial Examiner made at 
the hearing and finds that no prejudicial error was committed. The Board 


3/ 
has considered the Trial Examiner's Decision, the exceptions and briefs, 


Hereinafter referred to as the Union. 

Hereinafter referred to as the Association. satg 

The Union's request for oral argument is denied because, in our opinion, 
the record, exceptions, and briefs adequately set forth the issues and 
positions of the parties. 


179 NLRB No. 137 
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e271 
4/ 


and the entire record in this proceeding, and hereby adopts the findings, 
2/ 
conclusions, and recommendations of the Trial Examiner, except as modified 


below. 


1. We a gree with the Trial (0 (b edlithac within the period ot the 
9 USC. 3 1b0 (6) 
Section 10(b), limitation Respondent violated Section 8(a) (1) and (2) by 


a course of conduct which included, among other conduct, individually inter- 


rogating its _salesmen concerning their interest in the Union while impressing 


upon them its favor for their SERERENS representation by; ches POSER ERS 


—~ —— ee — = 


~ eS 
coercively expressing its antagonism to the Union; instigating and directing 


the rhe holding of meetines by its salesmen for the purpose of securing their 


authorization of further a eeion by the Association; and executing a 


contract, not negotiated by the Association's officers or bargaining repre- 


~ 


sentatives, providing substantial benefits for its drivers and warehousemen, 


—— nel 


for the porposes of further demonstrating i its beneficence toward employee ZF 


representation by the Association. { We likewise agree that Respondent violared 


Section 8(a)(1) and (2) by the continued membership in the Association during 
this period of two supervisors, one as vice-president. 

2. We further agree with the Trial Examiner that Respondent violated 
Section 8({a){1) and (5) by its rejectinn of the Union's request for recog- 
nitionas the salesmen's bargaining nenneben ace rie our dissenting 
colleague, we have considered as background the history of Respondent's 


4/ As did the Trial Examiner, we find no merit in Respondent's contention 
that the Regional Director had no authority to consolidate the hearing 
on objections in Case 1-RC-9643 with the hearing in this proceeding, 
Inland ire District Council et al.v. Harry A. Millis et al., 325 U.S. 
697, 707; N.L.R.B. v. Dixie Shirt Co., 176 F.2d 969, 970-971 and cases 
cited therein. This is the customary and proper procedure used to avoid 
unneceasary costs or delay. See National Labor Relations Board Rules 
and Regulations, Series ,8, as amended, Section 102.33. 

Respondent's exceptions to the Trial Examiner's Decision are in large 
part directed to the credibility resolutions of the Trial Examiner. 

We will not, however, overturn a Trial Examiner's resolution of cred- 
ibility issues unless the party excepting to such findings demonstrates 
by a clear preponderance of the relevant evidence that they are incorrect. 
Standard Dry Wall Products, Inc. 91 NLRB 544, enfd, 188 F.2d 363 (C.A. 3). 
Respondent, in our opinion, has not sustained that burden here. 


6/ Adhesive Products Corporation, 117 NLRB 265 
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relationship with the Association prior to the statutory 6-months limitation 
period, for the assistance that it may provide in evaluat ing the eveats which 
occurred within that period. We differ with him, nocaverhiss to the signi- 
ficance of that history. Thus we note, first of all, that the certification 
of the Association in 1952 was pursuant to a "consent" election, conducted 
under Board auspices but by agreement of the parties and without a hearing 
or other formal investigation by the Board of possible underlying issues in- 
ree 
The record now before us in this proceeding discloses that one of 
Respondent's supervisors participated in the initial organization of the 
Association, became its first treasurer, and in 1956 participated as a member 
of the Association's bargaining committee in bargaining with the Respondent. 
Other supervisors also became Association officers or seanerse Although the 
Association met yearly and collected nee dealings with Respondent, 
with the single exception of the year 1960, were never Ineo coreten ina 
written and signed agreement. And even the later amendments and additions 
to the 1960 agreement were never embodied in a formal Coonracch and Respondent 
appears to have regarded at least some of these as benefits which it volun- 
tarily bestowed. 
Particularly when viewed against this background Respondent's 

assertion of refuge in the Midwest Piping doctrine further loses significance, 

practices in a representation proceeding, it will nevertheless not 

knowingly conduct an election upon the petition of an unlawfully assisted 

union such as one whose showing of interest has been obtained through 

the participation of supervisors in its organizing campaign. See, for 

example, Desilu Productions, Inc. 106 NLRB 179. 

Like the Trial Examiner we note the fact that two of Respondent's super- 

visors were successively treasurers of the Association and find this to G 


be not without significance in evaluating the somewhat anomalous dis- 
closure that Respondent's salesmen kept paying dues to the Association — 


year after year although they themselves had received 1 sfit 
from its representation. See eee 
Midwest Piping and Supply Co., Inc., 1060, wherein the 83oard 


established the principle that when faced with the competing recognition 
demands of rival unions, and a genuine question of representation exists, 
the employer should not himself resolve that question by recognizing one 

of the unions but should leave the issue to be resolved by the process 

of a Board election. 


JA-5 


D-2071 
10/ 
As shown by a recent Board decision, the doctrine of the Midwest Pipiny 


line of cases, while a valid one, is not to be construed and applied so 
mechanically as to defeat its basic purpose. That principle is desi, ned to 
serve as a shield and not as a sword. An employer, faced with a competing 
representation claim, quite properly should be protected from a union's 
refusal-to-bargain charge, even where that union is able to demonstrate a 

card majority, in a situation where he evidences his neutrality by maintaining 
the status suo while the question concerning representation is being 


determined oy the Board. But it is foreign to the basic concept of the rule 


to invoke it as justification for a refusal to bargain in a situation where, 
ache DAS Si ees ae en 


as here, the exphoyero ee of rensin ing neutral, takes sides, and engages 


in unfair labor ee aimed at -sgisting and supporting the union he 
REBSNGESuPPOLeeogacncaun oe 


favors, and utilizes this as a means of dissipating the majority of the rival 


union to which he is opposed. In this situation, to excuse the refusal to 


bargain and deny the remedial relief of a bargaining order could serve only 
to exalt the letter of the rule while stultifying its purpose, and would 
leave the victimized union without a truly effective remedy. 


Since the recent decision of the Supreme Court in the Gissel 
11/ 


case, the legal touchstone for a bargaining order is whether the employer 


——nenn 


ie 
has engaged in unfair labor practices of such a character as to preclude 


SS ee 


a fair election and to permit a Sane that a majority established by 


ae nn 
<a eee 


cards is more reltable that an election as the indicator of employee desires. 


enter A NTs = ee 


In this _case chem Trial Examiner found that the nature and effect ce Raspoo- 


dent's unlawful demonstration of its cavoree to the SES coupled 
with its dire, prediction of adverse _consequences which might be expected if 
— on nn nd 2p 


the Union should be selected and attempt to bargain with Respondent, was 
eet 


ae 


10/ The Sinclair Manufacturing Company, 178 NLRB No. 29. The Board, in the 
light of the particular facts of that case, found no violation by the 
Employer in executing a contract with a rival union to which che en- 
ployees had transferred their allegience during a course of bargaining 
negotiations. 

11/ N.L.R.B. v. Gissel Packing Company, 395 U.S. 575 (June 19, 1969). 

12/ Such as, as, for example, the assertions of Mervin and Samuel Lentz that if 
the salesmen should select the Union and it should attempt by strike to 
force a change in the order of things, affairs had been so arranged that 
Respondent could do without the salesmen altogether. 
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such us to prevent the possibility of a fair election. We agree, and upon tire 
SS eae eee 


basis of the Union's demonstrated card majority find that Respondent violated 


Section 8(a) (8). 


a 1y 


3. We also further find upon a consideration of the: entire record, 
and in agreement with the Trial Examiner, that, apart from the violation of 
Section 8(a)(5), an order directing Respondent to bargain with the Union, 
upon request, is necessary to remedy the effects of its other unfair labor 
practices. The record establishes that the Union had a majority when the 


Me Sr 
Respondent began its course of unfair labor practices directed at destroying 


this support. The subsequent diminution of Support, as revealed by the 
pete oo 
Union's loss in the election, can only be attributed to Respondent's unlawful 


conduct, Therefore, we shall order Respondent to bargain, upon request, with 


the Union not only to remedy its violation of Section 8(a)(5) but also its 
14/ 


violations of Section 8(a) (1) of the Act. 
ORDER 
Pursuant to Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board adopts as its Order the Recom- 
mended Order of the Trial Examiner, with the following modification, and 
hereby orders that Respondent, The Brescome Distributors Componenten Hartford, 
Connecticut, its officers, agents, Successors, and assigns, shall take the 
action set forth in the Trial Examiner's Recommended Order, as modified, 
Delete paragraph 1(b) in its entirety and Substitute the following: 
(b) Recognizing or contracting with the Brescome Distributors Em- 
ployees Association as the representative of any of its salesmen for the 
purpose of dealing with said organization concerning aoe. labor dis- 
putes, wages, rates of pay, hours of employment, or other conditions of 
I The Board bas held, with cou 
remedy it is proper for the 
conduct occurring within the 
conduct prior to that period 
enabling the Board to determ 


the effects of the unfair labor practices which 
limitations period. Lund Manufacturing Corporation, 136 NLRB 1230, 1233- 


1234; enfd. N.L.R.B. v. Lundy Manufacturing Corporation, 316 F.2d 921 
(C.A. 2); cert. denied 375 U.S. 895. 

Bryant_Chucking Grinder Company, 160 NLRB 1526; Heck's Inc. 172 NLRB 
No. 255, 


p. 4. 
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employment until after it has first complied with the provisions of this 
order requiring it to bargain with Wine & Liquor Salesmen & Allied Workers 
Local Union #195 a/w Distillery, Rectifying, Wine & Allied Workers Inter- 
national Union of America, AFL-CIO, and thereafter unless and until Brescome 
Distributors Employees Association shall have been certified as such 
representative pursuant to a Board-conducted election among Respondent's 
employees. 

Delete in its entirety the first indented paragraph of the Notice 


to All Employees which begins with "WE WILL NOT recognize" etc; and substitute 


the following: 


WE WILL NOT recognize or contract with the Brescome Distributors 
Employees Association as the representative & our employees 

for the purpose of dealing with said organization concerning 
grievances, labor disputes, wages, rates of pay, hours of 
employment, or other conditions of employment until after we 
have first complied with the provisions of this order requiring 
us to bargain with Wine & Liquor Salesmen & Allied Workers 
Local Union #195 a/w Distillery, Rectifying, Wine & Allied 
Workers International Union of America, AFL-CIO, and there- 
after unless and until Brescome Distributors Employees 
Association shall have been certified as such representative 
pursuant to a Board-conducted election among our employees. 


Dated, Washington, D.C. 


Frank W. McCulloch, 


Howard Jenkins, Jr., Member 


NATIONAL LABOR RELATIONS BOARD 


Member Brown, dissenting in part: 

I dissent from my colleagues’ 8(a)(5) finding nereioe 

For 15 years before the Union requested recognition for the salesmen 
in June 1967, the Association was the certified bargaining representative for 
all Respondent's employees, including the salesmen, who comprised a majority 

. of the bargaining unit. It appears that the Association was not at all times 

vigorous in its representation of the employees but its menneratie continued 
to be loyal to it, especially the salesmen, almost all of whom as shown by 
the record to have paid their dues regularly and to have attended the Association's 
annual meetings. Even when a majority of the salesmen signed designation ecards 
for the Union in 1967, they did not resign from the Association, and it cannot 
be found, nor does the majority find, that the Association was defunct when the 
Association appeared to claim that a majority of the salesmen had designated 


it as their bargaining agent. 


In these circumstances, I cannot find that the Union presented to the 
eer eT an nr 
Respondent, or _possessed, such indisputable proof of majority as to preclude, 
rl Sn 


even a colorable claim by the Association to the employees involved. _This 
ban ennnnnnnnnNInnnnnnnemeemmnenmnnennnnnnnenenneintinmnmnenemnesconeammemene can 2-2 oemememnmanelenn canna neneneneeeaaeeeeea aaa eens 


being $0» there existed a question of representation which | the SECESESSES could 
—— 15 / 
not, under the 2s Piping line of cases, itself resolv * had it proceeded 


to resolve it in the Union's favor without uncontestable evidence of majority, 
eeoeneseernnncsernsntntnoe Inet 5-1 seeeeettee oe re eeeeneenemnea ane 
that would have been unlawful. A fortiori, its refusal to extend such 
ee l/ 


recognition should not now be condemned as a violation of Section 8(a) (5). 
The Trial Examiner and my colleagues think differently because 

Respondent gave illegal assistance to the Association. But as of the time 

when Respondent was confronted with the Union's claim in the face of the 


Association's incumbency, the only 8(a)(2) assistance found is the fact that 


5/ Midwest Piping and Supp Midwest Piping and Supply Co., Inc., 63 NLRB 1060. 


16/ Retail Clerks Union, Local 770 v. N.L.R.B., 370 F.2d 205, 207 (C.A. 9); 
N.L.R.B. v. Air Master Corporation, 339 F. 2d 553, 557 (C.A. 3); N.L.R.B. v. 
Indianapolis Newspapers, Inc., 210 F.2d 501, 503-504 (C.A. 7). 

W2/ Nor do the designations of the Union in the circumstances mentioned support 
my colleagues’ issuance of a bargaining order on the basis of’ the 8(a) (1) 
violations found. 
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two supervisors not in the bargaining unit were members of the Association 
and one of them served as treasurer; both played inactive roles. I do not 
believe that this assistance to the Association is of such degree or character 
as to warrant our disregarding its established status as a certified and still 
viable labor organization, and still claiming to represent Respondent's 
employees. 

Accordingly, I would not find the 8(a)(5) or order Respondent to 
bargain with the Union. Rather, I would remedy the 8(1) and (2) violations 
in the case and, when the time is appropriate, I would hold an election so 
that the employees may make their own final choice of a bargaining representative. 


Dated, Washington, D. C. 


Gerald A. Brown, Member 


NATIONAL LABOR RELATIONS BOARD 


TXD-47 2-63 
Hertford, Conn. 


UNITED STATFS OF AMERICA 
BFFORF THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


THE BRESCOMF. DISTRIRUTORS CORPORATION 
Respondent -Emp]oyer 


and Cases Nos. 1-CA-6027 
1-RC~9642 
WINE & LIQUOR SALESMEN & ALLIED WORKERS 
LOCAL UNION #195 a/w DISTILLERY, RECTIFYING, 
WINE AND ALLIED WORKERS INIFRNATIONAL UNION 
OF AMERICA, AFL-CIO 
Charging Party-Petitioner 


and 


THE BRESCOME DISTRIBUTORS EMPLOYEFS 
ASSOCIATION, INC. 
Intervenor 


Arnol? M. Mervov. Esq.. for the 
Generel Counsel. 

Jerome H. Somers, Esq. and Louis 
Chandler, Feq. (Stoneman & Chandler). 
Boston, Mars., for the Respondent. 

Victor Feingold, Esq.. New York City, 
N. Y., for the Charging Party. 

Joreph Adinolfi. Jr., Esq-. Bourke G. 
Spellacy. Esq. and Thomas Shortell, 


Esq. (Adinolfi. Kelly & Spellacy), 
Hartford, Conn., for the Intervenor. 


Before: Sidney J. Barkan, Trial Fvaminer. 


TRIAL FXAMINFR'S DECISION 
Statement of the Care 


These matters vere heard before Trial Evaminer Sidncy J. Rertan 
at Wethersfield an? Hartford, Connecticut, on 71 trial aays tetreen January % 
and Fetruary 27, 1968. The charge in Case No. 1-CA-(027 wos Filed on 
July 27, 19°7, and » complaint in that care together vith an order consolidatin: 
that cace vith e hearing on of jections in Case No. L]-RC-9642, was icsued 
ty the Regional Director on Octoter 5, 1967. The compleint alleces that 
The Prescome Dictritutors Corporation (herein referred to as the Respondent ). 
ly various acts and conduct. (1) interfered with. reetrained and coerced 
employees in the exercise of rights under Section 7? of the Act. (2) initiated. 
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formed, sponsored and promoted the above-named Intervenor (herein ca] led 
the Association) in 1952, and from on or about June 7, 1967, assisted, 
dominated, contributed to the support of and interfered with’ the 
administration of the Association, aml (3) from on or about June 6 refused 
to bargain with the above-named Charging Party-Pctitioner (herein referred 
to as the Union), in asserted violation of Sections 8(a)(1), (2) and (5) 
of the Act. Objections to the election conducted in Case No. 1-RC-9642 
were duly filed by the Union on July 27, 1967, as hereinafter considered. 


Respondent's motion to sever the cases was denied, prior to 
the hearing, by Trial Examiner Sidney Lindner, which ruling was affirmed at 
the hearing. Respondent's answer to the complaint denies the commission 
of any unfair labor practices. 


The complaint alleges and the answer admits facts sufficient 
to warrant the assertion of jurisdiction over this matter under current 
standar‘s of the Board and to support the finding that the Association and 
the Union are labor organizations within the meaning of the Act. 


After the close of the hearing, the Union, on May 1, :968, filed 
8 motion to reopen the record to take the testimony of two witnesses with 
respect to the accuracy of certain testimony given by a «itness for Respondent 
at the hearing.' This was opposed by Respondent. The motion to reopen the 
hearing was denied by an order of the Trial Examiner dated May 8, 1963; 
vhich also made the motion, the opposition and the order part of the record 
as Trial Examiner's exhibits. Thereafter on May 12, 1968, the Union rcquested 
permission from the Board to appeal the Trial Examiner's order. The request 
to appeal was denied by the Board on May 15, 1968, without prejudice to 
renewing the motion in exceptions filed to the Trial Examiner's decisio: . 
The Union's request and the Board's order are hereby numbered Trial Examiner's 
exhibits 5 and 6 and are received as part of the record. 


Upon the entire record in this case, 1/ from obscrvation of the 
witnesses, and after due consideration of the briefs filed by the General 
Counsel, the Respondent and the Union on June 4, 1968, the Trial Examiner 
makes the following: 


Findings and Conclusions 


1. Alleged violations of Sections 
8(@)(1) and (2) of the Act 


A. Background Facts 


The origin and activities of the Association 2/ 


Since about 1949, Respondent, which is engaged in the sale and 
distribution of wines and liquors to restaurants, taverns, and other 


1/ Respondent's motion to correct the transcript in this matter has been 
dealt with in a separate order. 

2/ Respondent and the Association objected gencrally to the receipt of 
evidence of events occurring prior to 6 months before the filing of 
the charge in this matter, on July 27, 1967, on the basis that, undcr 
Section 10(b) of the Act, conduct occurring before that time may not 
be found to be an unfair labor practice. Such evidence was received* 
only as background for whatever light it might shed on events occurring 
during the period following January 27, 1967. 
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customers, has been controlled by Samuel Lentz (sometimes herein called 

S. Lentz), and, in recent years, by his son Mervyn Lentz. (sometimes herein 
called M. Lentz). Respondent is located at Hartford, Connecticut, where, 
ac times material herein, it has employed warehousemen who receive, store 
and prepare goods for delivery, drivers who deliver to Respondent 's 
customers, and salesmen who sell for Respondent (some of whom work in 
outlying areas and come to Hartford only at intervals, usually about once 
a week, on Fridays). 


During 1952, there was some unrest among the drivers and, 
apparently, an attempt was made by the Teamsters Union to organize them. 
During this period the drivers also engaged in a strike. The salesmen vere 
concerned by these developments, and there seems no doubt that this unrest 
among the drivers was the immediate cause for the action taken by Respondent 's 
sales force to initiate the organization of the Association in the summer 
of that year. 


While the drivers and warehousemen (often collectively referred 
to herein as the drivers) have been the chief bencficisries of the Asscciation's 
activities, through the years, they seem to have participated very little 
in the organization. Indeed, it appears that they originally were not 
eligible for membership and were only later admitted. (See GC exhibit 41). 
Though almost 311 of the salesmen appear to have paid dues rather regularly 
and to have attended the regular annual (and normally the only) meeting 
of the Association, the drivers do not seem to have done so. However, one 
driver, Kucka, was at times an officer of the Association and on at least 
one occasion a member of a negotiating committee. After, 1963, there is no 
evidence of participation in Association affairs by drivers at all, except. possii iy 
in 1967, as discussed hereinafter. 


There is a conflict as to whether the Associetion was organized 
by the salesmen on their own initiative, or whether they |were sent by the 
Management of Respondent to the offices of certain attorneys in Hartford, 
Schatz & Schatz, to establish that organization. Qn the record as a 


whole, however, the memories of those who te was too 
vague Co jostiiy saline thet they oeresen to the lemons ues 
Respondent, as contended by t on. theless, it i lea 
sor Edward D. 
aning of the Act, as hereinafter 
discussed. Horowitz was also thereafter clected treasurer of the Association, 
met with its Board of Trustees, and was a member of its negotiating 
committee in 1956, and appears to have been generally active in its affairs. 
lorowitz was succe ation b 
who was suces e De: Sales Manager o t's 
liquor operations, and also a supervisory employcc, During 1966-1967, 
Sales Ma er Bernard Sa = Amoroso, b 
superv doyccs, as discussed hercinafter, were members of the 
Association, the Iatter occupy. ice-president. Both of 
n, however, were llcd from the Association after the Respondent, 
the iation and the Union agreed, at a Board hear on the Un $s 
Fepresentgtion perTeToas Ta 15s tee They ee 
meaning of the Act and not eligible to vote in the Board election held 
Soa Saly 2 S61 retention BOT 
et . 
Previously, the Association had been certified by the Borrd, 
in 1952, after an election agreed to by the Association and the Respondent 
in a unit of “all employees including salesmen and warchousemen," excluding 
clerical employees, guards, professional employees and supervisors. During 
the succceding 15 years, to 1967, the Association normally met once a year 
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(no mecting secms to have been held in 1954), at which time the members 
cleeted officers for the coming, year, admitted nev members in the 

| organization, and usually noted little else todo. It would appoene that 
| no grievances were handicd by the organization during this peric« and 


i that it engaged in no activities other than the occasional mectings refer-cd 
i to above, the collection of ducs, and the matters considered below. 


In 1952, after the Association was certified ty the Board, it 
is asserted that, as a result of discussions betuveen Respondent and the 
Association, an oral agreement was reached on terms and conditions of 
employment of salesmen, drivers and varehousemen. Much of the testimony 
as to these discussions was given by Leo Maynard, one of the Respondent 's 
oldest employees. His testimony, hich gencrally tended to be vaguc, 
uncertain and sometimes inconsistent, is credited only to the extent 
specifically indicated herein. 


While it vould appear that the drivers and varchousemen received 
increases in the 1952 negotiations, Maynard's testimony rather clearly 
indicates that little or nothing vas gained by the salesmen. 3/ 

The next discussions betwecn the Association and Respondent with 
respect to terms of, employment occurred in 1956, when, according to Mervyn 
Lentz, "some members of the Association came to us and talked about some 
dissatisfaction among the drivers." While itis not casy to determine the 
course of events that ycar, the record docs establish the following: 


On September 21, the Association held its annual mecting, ac 
vhich membership cards were distributed, new officers cleeted, and the 
meeting adjourned for lack of other tusiness. A week later, however, on 
September 28, there was 8 special mecting of the Board of Trustees, at 
which it was stated that there had been considerable bargaining with 
Respondent concerning truckdrivers’ pay, followed by a discussion of the 
terms agreed upon, and & general indication of acceptance of the terms by 
the Board of Trustees. Sales Supervisor Horowity actively participated in 
these discussions. 


Although there is no evidence of any other formal action ty 
the Association with respect to this agreement, the record is clear that 
the drivers, apparently informally, decided that the terms were not 
satisfactory and rejected them. The testimony is that the Association 
thereafter obtained better terms from the Respondent which the drivers 
accepted. Again this action by the drivers seems to have oceurred outside 
the ambit of the Association, for there is no evidence of it in the Association 
minutes for that year. 


The minutes show that another meeting of the Board of Trustces 
was held that same year, on November 9, at which time, the Trustees decided 
to seek a written agreement from the Respondent. The Association thereafter 
requested and the Respondent agreed to negotiations for a written contract. 
On November 17, another meeting of the Board of Trustees was held at which 


3/ Maynard did not recall any change in salesmen's commissions that ycar. 

While he states that, at that time, "we were given a week's vacation 
with pay," it is noted that this was still a matter in issue in the 
1967 negotiations. Maynard, aftcr saying that holidays, advertising 
and promotional metters, and collection of monics was discussed, ended 
by stating that no change was made in these matters. 
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there was discussion of the proposed written contract and "what was to 
be included in the contract in regards to the salesmen, truck drivers 

and warehouse men." A bargaining committee was named, composed of Horowitz, 
salesman Sposito and driver Kucka. Although there is no evidence of any 
other formal action by the Association, the testimony is that the terms 
agreed upon were recorded upon two sheets of paper, one for the salesmen 
and one for the drivers and warchousemen, which were thereafter used by 
the Respondent in the operation of its business. These sheets, which were 
received in evidence, were not signed or initialed by the partics, and 

do not contain any reference to the Association. According to Maynard's 
testimony, there was no change in 1956 from the 1952 terms with respect to 
the salesmen's conditions of employment. 


In 1960 negotiations were again had between the Association 
and the Respondent. Again, the discussions principally concerned improvement 
of the conditions of the drivers and w:arehousemen. As stated at a special 
meeting of the Association, on November 28, 1960, the agreement reached 
involved "no change in the terms of employment for the salesmen." It appears 
that the drivers again rejected the terms negotiated, and an addendum was 
added in December, 1960, increasing their bencfits. 4/ 


This agreement, which was signed by representatives of the 
Association and the Respondent, was for a term of 2 years, automatically 
renewable for one year periods, "unless notice of change; additions or 
deletions shall be given in writing by either party to the other party at 
least sixty Jays prior to” November 15. Rcspondent's contention that this 
agreement continucd in effect in 1967, so as to constitute a bar to a 
question concerning representation,is considcred hereinafter. 


By lctter dated October 17, 1962, the president of the Association 
wrote Samel Lentz, asserting that the 1960 contract was “coming to a 
close," and requesting bargaining on "additional life insurance coverage" 
and "major medical insurance coverage," “with a view to entering into a 
new contract." 


By letter dated October 25, 1962, Samuel Lentz wrote the Association 
confirming that, pursuant to the Association's letter of October 17, the 
partics had met and agrced upon $5,000 life insurance coverage and a major 
medical health and accident policy with coverage to $7,500 for cach member 
of the Association. Lentz concluded with the request that the Association 
have its counsel "prepare and submit a new contract incorporating these new 
terms and ve will be pleased to execute same in bchalf of management." 

This was discussed at the regular annual mecting of the Association, held 

on October 26, 1962, as shown by the minutes, and it was noted that all 
other terms of employment vere to remain the same. It was formally voted 
that these terms be incorporated in a new written contract to be executed 

by management and the Association. This was never done. ‘However, Respondent 
secured the insurance agreed upon and policics of insurance were issucd. 


Respondent contends that there were further negotiations 
with the Association in 1963, in regard to a pension plan for Respondent's 
employces. This is disputed by Frank L. Smith, the salesmen who was 
principally involved in these discussions with Respondent, which resultcd 
in the plan currently in effect. 


ry A representation petition was filed with the Board by the Teamstcrs 
Union in Case No. 1-RC-6279, about this time. General Counscl suggests 
that it was filed prior to the day that the addendum covering drivers 
and warehousemen was signed, but this is not established. 
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Comptroller Goldstein testified that Samuel Lentz shovel! him 
a letter dated July 31, 196%, bearing the signature of Zingeser, the president 
of the Association, asking for a meeting to discuss a pension plan, and 
statcs that S. Lentz later showed hime lctter addressed to Zingeser 
agreeing to mect with the bargaining committee of the Association for this 
purpose. Although these letters were not otherwise properly authenticated 
(and thus were received on a limited basis), Goldstein's testimony establishcs 
that Zingescr and Smith meet with Respondent on two occasions, in 1963, 
as a result of which Respondent had its accountants set up a written plan, 
which is entitled in the record, "Brescome Distributors Corp. Employees’ 
“Welfare Association Effective August 1, 1963." This plan was subject to 
approval by the Internal Revenuc Service. When the original plan was 
disapproved, Respondent had furth:r discussions with Frank Smith with respecr 
to changing the plan. This resulted in the "Brescome Distributors Corp. 
Profit Sharing Plan," effective July 31, 1965, cstablished pursuant to 
a trust agreement, under which Goldstein, M. Lentz and Smith vere che 
original trustces. 


Smith contends that his participation in these matters was an 
outgrowth of an employees welfare group, administered by the employees 
alone, for which he had a principal responsibility, and was not on bchalf 
of the Association. There is no mention of these matters in the Association 
minutes in evidence, and it appears to be conceded that there is no signed 
agreement between the Associati.n and Respondent with respect to the 
benefits involved. Study of the documents placed in evidence with respect 
to the two plans reveals no mention of the Association in them. Further, 
there are a number of references which would seem to negate any participation 
of the Association in establishment or administration of the plans. ‘thus, 
inter alia, the Profit Sharing Plan (GC exhibic 34) provides in its preemble 
that the plan was insugurated at the desire of the Respondent, Article Iil 
provides the “Administrative Committee" of the plan shall be designated 
by the Board of Directors of the Respondent, with no provision for 
participation by the Association; and Article VII, par. 1, states, in 
part, "It is the intention of the Company to establish this Plan as a 
permanent Plan, but in view of possible changing conditions and the fact 
that this Plan has been gratuitously cstablished by the Company for the 
benefit of the employees, the Board of Directors of the Company reserves 
the right to change the terms of the plan or trust agreement . . ., at 
any time . . ., or to terminate the plan... at any time... ." 


The employees were notified of the new plan in 1935, by a letter 
from Comptroller Goldstein (which had been suggested by Respondent's 
accountants) advising them that "the Company has introduced a profit sharing 
plan and «ill contribute $12,560 for the current fiscal year ending July 31, 
1965." The letter also advised that the Employces’ Welfare Association, 
stated to have becn superseded by the profit sharing plan, would be 
continued for the purpose of making loans as in the past. 


The General Counsel and the Union also contend that during the 
period, the Respondent gave the Association financial assistance. In this 
respect, Frank Smith testified that when, upon becoming treasurer of the 
Association in 1964, he advised Samuel L-ntz that the Association was 
without funds to pay its counsel, Lentz told Smith to get $300 from his 
secretary, at the time (who is also Respondent's treasurer). Lentz advised 
Smith to credit this money as ducs from the members including the drivers 
from whom Smith did not otherwise collect ducs. Respondent asscrts that 
this money was an "advance," which has not been repaid. The Union's further 
suggestion, based upon an analysis of the Association's financial records, 
thet Respondent gave other financial support to the Association has becn 
considered, but need not te dJiscsssed herein. 
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The Union also suggests a tie-in between the Respondent and 
Schatz & Schatz, which, through Joseph Adinolfi, then associated with 
the law firm, represented the Association from its inception. It would 
appear that a son of a member of the law firm was a friend of Mervyn Lentz 
in 1952, when the firm became counsel to the Association, that this 
friendship developed through the years, and that in 1956, Respondent 
itself engaged the law firm in respect to its corporste affairs. On 
cross-examination, Mervyn Tentz testified to his recollection that Adinolfi, 
who continucd to represent the Association, had severed his connection 
with Schatz & Schatz several years before. 


The Union contends that Adinolfi's departure from Schatz & 
Schatz was much more recent and requested that the record be reopened to 
give it an opportunity to develop further tcstimony on the point. The 
motion was denied. However, the record shows that as of S« ptember 14, 1966, 
Adinolfi continued to give as his address (see Charging Party cxhibit 2), 
the address at which Schatz & Schatz was located, and as of Novembcr 1], 
1966, the Association held its annual meeting at the address of Schat::. & 
Schatz, whercas in 1967, the activities of the Association were at Adinol fis 
new address. It is thus inferred that the move was recent, rather than 
several years previous, as Mervyn Lentz statcd. 


B. The Current Organizational Effort 5/ 


During 1967, Respondent employed, at times material to this 
procecding, 16 salesmen principally engaged in the sale of liquor, 2 salesmen 
cho sold wines, 2 men, Bernard Sandler and Frank Amoroso, whom the General 
Counsel contends are supervisors (but whom the Respondent asscrts are 
salesmen), and 15 employees engaged as drivers and/or in warehouse opcrations. 


Early in 1967, because of dissatisfaction with certain working 
conditions, some of Respondent's salesmen became interested in union 
representation, and through the assistance of an employce of another 
company, had the president of the Union, Ralph Canton, come to Hartford 
to explain the Union to them. 


The Union Mectings 


Five salesmen, McEnroc, Paul, Smith, Leahy and Kowalczyk, 
attended the initial Union meeting with Canton on April 28, in a community 
near Hartford. The salesmen discussed their problems and asked questions 
concerning the Union, what it could do for them and what would te required 
to secure representation by the Union. Canton advised these men that in 
order to secure representation by the Union, a majority of the salesmen 
would have to designate the Union for that purpose. All five men present 
signed authorization cards distributed by Canton toward the end of the 
meeting. 


A second meeting, held on May 5, was attended by eight salcsmen, 
including Shea, Deutsch and Goldman in addition to the original five men 
who had been at the first meeting. A discussion similar to that at the 
first meeting was had for the benefit of the new men. Canton again cxplaiacd 
that authorization by # mejority of the salesmen would be required before 
the Union would represent them and it would be necessary to continue to 
hold meetings “until we do gct a majority.” Shea, Goldmen and Ncutsch 
signed authorization cards which were handed out by Canton. At one mecting, 
possibly this one, the men discussed each of Respondent's salesmen and 
whether they should be approached to attcnd mcetings or sign cards. The 
men did not desire that their activitics become known to Respondent, and 
Canton, at one or more of these meetings, advised the men that if questioned 


5/7 All dates in this end in each succecding section are in 1967, unless 
= otherwise specified. 
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The Union also suggests a tie-in between the Respondent and 
Schatz & Schatz, which, through Joseph Adinolfi, then asseciated with 
the law firm, represented the Association from its inception. It woul: 
appear that a son of a member of the law firm was a friend of Mervyn Lentz 
in 1952, when the firm became counsel to the Association, that this 
friendship developed through the years, and that in 1956, Respondent. 
itself engaged the law firm in respect to its corporete affairs. On 
cross-examination, Mervyn Lentz testified to his recollection that Adinolfi, 
who continucd to represent the Association, had severed his connection 
with Schatz & Schatz several years before. 


The Union contends that Adinolfi's departure from Schatz & 
Schatz was much more recent and requested that the record be reopened to 
give it an opportunity to develop further tcstimony on the point. The 
motion was denied. However, the record shows that as of Si ptember 14, 1966, 
Adinolfi continued to give as his address (see Charging Party exhibit 2), 
the address at which Schatz & Schatz was located, and as of November 1}, 
1966, the Association held its annual meeting at the address of Schat:: & 
Schatz, whercas in 1967, the activities of the Association were et Adinol Fi 
new address. It is thus inferred that the move was recent, rather than 
several years previous, as Mervyn Lentz stated. 


B. The Current Organizational Effort 5/ 


During 1967, Respondent employed, at times material to this 
proceeding, 16 salesmen principally engaged in the sale of liquor, 3 salesmen 
tho sold wines, 2 men, Bernard Sandler and Frank Amoroso, whom the Gencral 
Counsel contends are supervisors (but whom the Respondent asscrts sre 
salesmen), and 15 employees engaged as drivers and/or in warehouse operations. 


Early in 1967, because of dissatisfaction vith certain working 
conditions, some of Respondent's salcsmen became interested in union 
representation, and through the assistance of an cmployce of another 
company, had the president of the Union, Ralph Canton, come to Hartford 
to explain the Union to them. 


The Union Meetings 


Five salesmen, McEnroc, Paul, Smith, Leahy and Kowalczyk, 
attended the initial Union meeting with Canton on April 28, in a community 
near Hartford. The salesmen discussed their problems and asked questions 
concerning the Union, what it could do for them and what would te require? 
to sccure representation by the Union. Canton advised these men that in 
order to secure representation by the Union, a majority of the salesmen 
would have to designate the Union for that purpose. All five men present 
signed authorization cards distributed by Canton toward the end of the 
meeting. 


A second meeting, held on May 5, was attended by eight salcsmen, 
including Shea, Deutsch and Goldman in addition to the original five men 
who had been at the first meeting. A discussion similar to that at the 
first meeting was hed for the benefit of the new men. Canton egain cxplaincd 
that authorization by # majority of the salesmen would be required before 
the Union would represent them and it would be neccessary to continue to 
hold meetings “until we do gct a majority." Shea, Goldman and Neutech 
signed authorization cards which were handed out by Canton. At one mecting, 
possibly this one, the nen discussed each of Respondent's salcesmen and 
whether they should be approsched to attcnd meetings or sign cards. The 
men did not desire that their activitics become known to Respondent, and 
Canton, at one or more of these mcetings, advised the men that if questicasd 


5/ All dates in thig and in each succecding section are in 1967, unless 
~~ otherwise specified. 
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about union activities or asked to support the Association, he did not 
want them to stand alone and "be a hero," but that they should deny 

any knowledge of the Union and go along with whatever they were requested 
to do. 


A third meeting of the Union, on May 27, was attended by 
approximately ten men, including salesmen Cohen and Gasiorek for the first 
time. Cohen signed an authorization card. Gasiorek had previously sinel 
an authorization card dated April 11, which was mailed to the Union. 

On June 3, anothcr meeting was held, attended by ten aes all of 
whom signed another authorization card as follows: 


Lscalf DISTILLERY, RECTIFYING, WINE AND ALLIED WORKERS" 
INTERNATIONAL UNION OF AMERICA AFL-CIO 


I hereby designate Local No. » Distillery, Recti fying, 
Wine and Allied Workers" Interntional Union of America, AFL-CIO, 
or its representatives, as my sole collective bargaining agent, 
and authorize them to represent me in any and all procecdings 
involving my right to designate a collective bargaining agent and 
also grant them the right to negotiate with my employer an 
agrcement relating to wages, hours, and other cunditions of 
employment . 


Date Signatures 


Print Name Print Home Address 


SSS ee — 
Print Employer's Name Print Employment Addr« -s 


THE ABOVE INFORMATION IS CONFIDENTIAL AND APPLICANTS 
EMPLOYMENT IS PROTECTED BY LEGISLATION 


At che suggestion of one of the salesmen, in order to rebut 
statements which Respondent might ask them to sign, cach of the ten men 
present signed a scparate paper drawn up at the meeting agreeing "to 
affiliate with the Wine and Liquor Salcsmen Union Local #195 affiliated 
with The Distillery, Rectifying, Wine and Allicd Workers’ International 
Union of America, AFL-CIO." 


During these meetings, according to the creditcd testimony of 
Canton, he advised the men of the procedures that would be followed in 
an cffort to secure recognition by Respondent of the Union as the bargaining 
representative of the salesmen: that he would first "send a ‘demand lctter 
to the company requesting rccognition,"” and if a question vas raised 
concerning the Union's majority status, Cantor said he would be willing 
to submit cards signed by the employers to a check by a neutral third 
party. However, "/i/f I didn’t hear within about four or five days, then 
we would file a formal pctition with the National Labor Relations Board," 
which, he explained, would process the matter by consent agreement or by 
means of hearing and decision to an election. o/ 


Gf All. ten salesmen testified to participation in these meetings. No 
attempt will be made to analyze the variations in the individual 
testimony of these men, which is credited only to the extent consistent 
with the facts set out above. 
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Three other salesmen, Maynard, Legare and Sameloff, also 
signed union cards, as discussed hereinaftcr, although they did not 
attend the first four union mectings. 


A fifth union mecting, occurring in July, will be touched upon 
in the succeeding discussion of cvents. 


The Demand for Recognition 


On June 6, Canton sent Respondent a letter advising that "we 
represent a majority of the salesmen in your employ," who he asserted had 
designated the Union as their collective-bargaining agent, and requested 
a meeting on or before June 12, for the purpose of negotiating # bargaining 
contract. Respondent consulted with its attorney on this matter 
immediately, but did not answer the Union’ letter. 


On June 12, the Union sent a petition to the Regional Office 
of the Board requesting certification as bargaining representative of the 
salesmen, which was docketed the next day as Case No. 1-RC-9643. 
Simultaneously, the Union sent a mimeographed letter to the employees 
advising them of its action. 


Respondent's Meetings with Individual Salesmen 


The following Friday and Saturday, June 16 and 17, all, or 
nearly all, of the salesmen were scheduled by Respondent to meet with 
Respondent's vice-president, Mervyn Lentz, and its comptroller, Stanley 
Goldstein, in one of Respondent's offices. In most cases, only one 
salesman was involved at a time in these conferences, although on occasion 
two or three were present in a single meeting. 


Nine witnesses called by the General Counsel testified to these 
office meetings. Most of them testified that Respondent's comptroller, 
Goldstein, reviewed their past earnings with them, with obvious emphasis 
on how well they were doing. It was asserted that M. Lentz and Goldstein 
discussed the Association and the Union with the salesmen, generally 
referring to the advantage of operating with the Association and the 
disadvantage in bringing the Union into Respondent's operation. A number 
of the witnesses testified that they were questioned during these 
meetings about the Union, or Canton's lctter, or both. 


Alleged interrogation. Shea and Gasiorel: were interviewed 
together. They state that they were asked what they knew about the Union. 
Gasiorek asserts that they were also asked if they had received any letters. 
Shea svers that he stated that he had not received a letter. Deutsch, 
who was called in alone, testified that he was asked if he had received 
such a letter and states that he said he had thrown it away. During his 
individual meeting with M. Lentz and Goldstein, Leahy states that he was 
told that the Union had sent a letter, to which he replied that he had received 
a copy. He indicated his opposition to the Union. Cohen; who was 
interviewed with Golaski and Sameloff (with Amoroso also present), testified 
that they were asked about their feelings toward the Union, to which he 
replied that he was satisfied with conditions and did not need anyone 
to represent him. He states that during the meeting Sameloff and Golaski 
(incorrectly called Gasiorek in the record) stated opposition to the Union. 


Among the other witnesses, Smith testified he was not asked 
any questions; Paul agreed that he was not asked to commit himself to 
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either the Association or the Union; Kowalczyk made no mention of any 
questioning, nor does he say that he stated his position during the 
interview; McEnroe asserts he said he was for the Association and 
against the Union; Deutsch testified that Rosenbower, who was with him 
at the meeting, but did not testify at the hearing, was so incensed 

at the Union that he said, during the intervicv, that he would punch 
Ralph Canton on the nose if they met. 


Other asserted discussion of the Association and the Unim. The 
testimony of Gasiorek, Leahy and McEnroe was to the effect that during the 
meetings in which they were involved, the management representatives asked 
them to stick with the Association, asserting that there was no need to 
bring an outside union in, for they would be able to work their problems 
out together, through the Association. Kowalezyk stated that he was told 
that “the union wouldn't be able to help in any way / . W/e could be happy- 
We could get together end scratch things out ourselves." 


Smith stated that hc was reminded of what Respondent had done 
for the salesmen and the advantages of being able to work closely with the 
Respondent. In a similar vein, Deutsch recalled that he was tola that 
Respondent was a close knit family which treated the employees’ problems 
as its own; that Respondent had always been successful and there was no 
need to bring in someone from the outside to tell them how to run their 
business. 


Several witnesses testified that during these meetings they 
were told that they had. been able to earn as they had because of 
the Respondent's past methods of operation, which the Union could disrupt. 
Thus, Paul testified that he was told that he had been able to carn so I 


much because Respondent was flexible and operated as a "big happy family" 
that by operating in this way his income was sure to grow; however, if 

the Union came in, “this would not be possible, and that my earnings would 
not go as they were." 7/ According to McEnroe, he was told that Respondent 
did not want the Union in because it would hurt their business, assertedly | 
because of difficulty with suppliers, and that Respondent could be more 
flexible without the Union. McEnroe further stated that he was informed 
that he had earned a good sum of money, which might be jeopardized by 

the Union which allegedly would want more salesmen to be hired, thus 
possibly causing McEnroe to lose part of his sales territory. Leahy 
asserted that he was told that because of the men’s “earning ability" 

with Respondent, this was not an operation "for the union to be involved 
in." Leahy further testified, "Mervyn Lentz said that the Company already 
had its own union. There was no need for another union to come in. We 
could work our problems out without outsiders running the Company. He ee 
said that outsiders could very well put a lid on the earnings of the a 
salesmen so that you could not earn as much money as we had and we could 
work our own problems out through our own Association. More or less have 

a sort of -- well, I dont know how he described it, more. or less showed 

a lack of confidence on the part of the men in management if they were 

to bring in an outside union." 8/ : 


7] On cross-examination, Paul admitted thet he was told during this 
meeting that it was important for the Respondent to maintain flexibility 
so that it could grow, which it could do with its present operation, 
"but there could possibly be a question if we had the Distillery 
Workers in." : 

8/ Leahy admitted that during this meeting, he discussed with M. Lentz 
and Goldstein his own experiences in California which showed him 
that a union could "/pfut a ceiling on the top earnings" of salesmen 
in this industry. 
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Paul, Shea and Smith assert that during these interviews, they 
were told that bringing the Union in could interfere with the present 
operation of the pension plan or with the loan feature of the welfare plan. 
Thus, Smith states that M. Lentz said he thought that the Union would 
not permit the pension fund to be run the way it was presently being 
Operated; Paul testified that M. Lentz stated that if the outside Union 
came in, the "credit union" might no longer exist, that "there vas 3 
possibility that the outside unionwouldn't go for a credit union;" 

Shea asserted that he was told that he wouldn't be able to borrow money 
from "the company," as in the past, if the Union came in, because in that 
event, Respondent would have to treat all of the men exactly alike, and 
could not lend to one without lending the same amount to all. 


On the other hand, the testimony of M. Lentz and Goldstein would 
indicate that no reference to the Union, or only a very limited reference, 
was made by either of them during these meetings with the men. M.Lentz’ 
testimony would indicate no reference to the subject by the management 
officials at all. Goldstein at one point stated flatly that he "did not 
discuss the Union with any employees" during these interviews, but at 
another point asserted that the only time the Union was mentioned in these 
meetings was in connection with his asserted statements to salesmen that 
he did not know if the pension plan could continue if the Union opposed ~ 
it, and his question of the men as to whether the Union had a loan feature 
such as that which the salesmen enjoyed with Respondent. Goldstein 
specifically denied that the men were told that "If a union comes in, 
we don't know if we can continue these benefits." 


Both Lentz and Goldstein assert that the main burden of their 
talks dealt with the salesmen's good earnings and fringe benefits under 
the present system of operations. It would further appear from Lentz’ 
testimony that there was some emphasis in these meetings on the fact that 
these benefits, or some of them, had been obtained through the Association. 9/ 
Goldstein denied discussion of the Association with any of the men in these 
meetings. : 


In particular, M. Lentz denied that he asked Cohen's opinion 
of the Union or inquired as to whether he was for or against it; or that 
he asked Shea if he knew anything about the Union; or that he told McEnroe 
that he could lose part of his sales territory because the Union would 
want more members; or that he told Leahy that "the union would put a lid 
on his earnings"; or that he told Paul that the Union would impair his 
earnings growth, or that "the credit union could not exist with an outside 
union." However, Lentz states he did tell Paul, and the others, "that 
we had a pension and profit sharing plan that was favorable to the men, 
and there was 8 possibility we might not be able to continue it in the 
same form." Lentz testified that he does not recall asking any of the men 
about Canton's letter of June 12, but admitted that it was possible Leahy 
showed him the letter during the meeting. Lentz stated that Leahy "assumed 
that we were calling him in pursuant to the letter from the Union and he 
voluntarily expressed his distaste for the Union in that manner." 


97 Lentz testified that he and Goldstein agreed that they would discuss 
with the men, inter alia, "the benefits enjoyed by the men, some of 
which had been obtained through the Association." In the course of 
describing his talks with Leahy, Lentz stated, "We were talking about 
the benefits he had derived through the Association . . . ." However, 
in reference to the meeting with Shea and Gasiorek, Lentz stated 
that he did not recall making any comment about the Association, except 
that the relationship between it and Respondent "was a favorable one." 
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Goldstein also denied that Shea or any other employee was 
questioned about the Union in these talks; or that they were threatened, 
or given any promises with reference to the Union. In particular, he 
denied that McEnroe was told that the Union would keep his earnings down 
or that Leahy was advised that the Union would put a ceiling on his 
earnings ~- : 


interviews, Respondent interrogated the salesmen concerning their receipt 

of the Union letter and their feelings toward the Union and the Associatio: 

requested the men to adhere to the Association, reminded them of their | 

previous personal success under the aegis of the Association and advised 

that this favorable situation could be continued in the future if the men | 
j 


Based upon all of the evidence, it is found that in these . 
My 


continued to be represented by the Association. At the same time, 
Respondent indicated that the opposite could well be the case if the Union 
were brought in, that "the Union wouldn't be able to help in any way," 

and that the selection of the union might hurt the men in several ways, 
though this was presented as 3 result of unionization, itself, rather than 
by retalistory action of the Respondent. 


Pre-election Activities of the Association 


There is no evidence of any Association activity in 1967, prior 
to the latter part of June, except for the collection of dues from salesmen. 
On June 23, according to Al Paul, the president of the Association, salesman 
Leo Maynard approached Paul in the early afternoon, and advised Paul that 
Samuel Lentz had instructed Maynard to have Paul call the Association's 
counsel, Adinolfi, to arrange a meeting. 10/ Somewhat later, Paul, who had 
not acted on the message given him by Maynard, was accosted by Samel Lentz 
who asked if he did not “have a phone call to make?" When Paul stated 
that he had been busy and the sales meeting scheduled for that afternoon 
was about to begin, Lentz suggested that Paul immediately call Adinolfi 
on a telephone in one of management's offices. 


10/ Maynard's testimony <s to this incident, which varies somewhat from 

that of Paul, is not credited. In essence Maynard testified that 
he had just that noon received Canton's letter of June 12 in the mail 
(announcing that the Union had filed a petition for election), which 
assertedly perturbed him because he did not see how the men could 
have another union since they already had one. Maynard states he 
immediately went to Samuci Lentz for “clarification” of the point 
and Lentz suggested that he see the Association's attorney, and it 
was for this reason that he asked Paul to arrenge a meeting with 
Adinolfi. This explanation, assigning to Maynard the initiative 
for this Assuciation meeting, conflicts with almost every other fact 
in the record. Other facts, set forth hereinafter, show Respondent 's 
keen interest in and initiative in behalf of the meeting that ensued. 
A meeting of the Association attended hy all the salesmen hardly 
conformed with Maynard's personal need for clarification, and it 
does not appear that Maynard ever personally followed through on 
his asserted request for information. Further, it seems almost certain 
that Maynard received the June 12 letter the preceding week, and 
unquestionably knew about it on the previous Friday, wher the letter 
figured prominently in the personal interviews with the salesmen. 
In addition, on June 6, 2 weeks previous to his asserted upset 
over Canton's letter announcing that an election was being sought, 
Maynard had signed a card on behalf of the Union, at which time 
he says he was told that this was “gor an election." Maynard's 
testimony on these events cannot be accepted. 
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Paul called Adinolfi. Because of the sales meeting that day, 
they agreed that it would not be convenient for the salesmen to meet with 
Adinolfi before the following Friday and a meeting was set for that date, 
at 10 o'clock in the morning. Shortly thereafter, when Maynard inquired 
whether Paul made the phone call, Paul told him of the arrangements that 
had been made. According to Paul, after the sales meeting had begun, 
he was called out by Mervyn Lentz who advised him to call Adinolfi's office 
again and arrange for a meeting that same day at 5:00 p.m.; Lentz stated 
he would take care of bringing the sales meeting to a conclusion for this 
purpose; and instructed Paul to direct the men to attend the meeting in 
Adinolfi's offices that evening. 11/ Paul stated that when he advised 
the salesmen of the meeting, they were reluctant to go apparently because 
of the time of the day, 12/ but, after he told them that he was only doing 
as he had been directed, all of the salesmen present went down to Adinolfi's 
office where they met with Attorney Kelly, an associate of Adinolfi's. 
Paul's testimony as to these events is credited. His testimony concerning 
Samuel Lentz was not denied. For reasons previously given Maynard ‘s 
testimony as to these cvents is not considered reliable. Paul's testimony 
that M. Lentz insisted on accelerating the date of the meeting is consistent 
with the evidence that the meeting was hastily called, without any prior 
notice, at an unusual and inconvenient time, and, as discussed below, 
was largely inconclusive. To the extent thet Mervyn Lentz" testimony may 
conflict with that of Paul, Paul's version, as heretofore noted, is 
credited. 


All of the salesmen (except Leahy and the winc salesmen), together 
with Sandler and Amoroso, attended the meeting in the Association counsel's 
office that afternoon. It was stated by the attorney, Kelly, that the 
notice sent by the Union was probably a bluff instigated by one or two 
salesmen, and he suggested that the salesmen vote on authorizing the 
Association to continue as their bargaining agent. Some of the men present 
demurred, possibly because salesmen were absent, and one of the salesmen 
asked to see a copy of the Association's contract w‘th Respondent. Kelly 
said that the contract was being brought up to date and would be presented 
at a later time. They were told that they would be advised of another 
meeting time. 


Paul was thereafter notified by Adinolfi's office that another 
meeting with the salesmen would be held at Adinolfi's office at 10 o*cloek in 
the morning, on Friday, June 30, and he instructed Responcent 's switchboard 
operstor to so notify the other salesmen. Seventeen salesmen, and Amoroso 
and Sandler, were present at this meeting. A copy of the 1960 Association 


ii/ With respect to these matters, in response to direct inquiry, Mervyn 
Lentz testified that he did not recall an instance in Junc when Paul 
asked him when the sales meeting would end, that he did not recall 
discussing an Association meeting with Paul during this period, or 
offering Paul the use of his telephone to call Adinolfi. Lentz 
stated he learned of an Association meeting which occurred on & 
Friday in June after it was over from a source he could not recall. 
Lentz denied telling Paul to direct the salesmen to go to Adinolfi's 


office, or that he directed eapl ees to call a meeting of the t 

or that he suggested to or dir ted the call a mecying of the Aefer ion, 
a meeting be called. 

12/ It was indicated in the record that Friday was a day frequently devoted 


to office work and sales meetings. Association meetings were often 
held on Friday, but, so far as the minutes show, normally in the early 
morning or esrly afternoon on that cay. As noted above, Paul's original 
arrangement with Adinolfi was to meet at 10:00 a.m., the following 
Friday. 
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contract was available and was seen by at least some of the salesmen. 

(It does not appear that documents or writings memorializizg the 1962 and 
1963-5 benefits were made part of this presentation). It would also 

appear that, prior to this period, this contract was either not kno.m 

to the salesmen who testified, or had not been seen for a considerable 

period of time. At this meeting a vote was taken on the question of 
continuing the Association as collective-bargaining representative. Ballots 
were handed out, which were apparently aumbered. The final vote was 16 to 3 in 
favor of the Associstion. | 


On July 5, counsel for the Association, Respondent and the Union, 
at a hearing on Case No. 1-RC-9643 in the Board's Regional Office, signed 
an agreement for the conduct of an election by the Board, in a unit of 
Respondent's ralesmen, to be held July 21, with both the Association and 
the Union on the ballot. 13/ 


At this time, as previously noted, the parties agreed that Sandler 
and Amoroso were supervisors within the meaning of the Act and ineligible 
to participate in the election. As a result Sandler and Amoroso were 
thereafter excluded from Association affairs and Amoroso was replaced as 
Association vice-president. 


Very shortly after the date of the meeting at the Board's Regional 
office, Respondent's mlesmen, in response to messages conveyed by Respondent's 
switchboard -perator, or because of calls directly from Adinolfi, went to 
Adinolfi's office where, at his request, they signed papers authorizing 
the Association to act as their collective-bargaining representative. 

It would appear that these were signed during the salesmen's normal working 
day. Fourteen of these authorizations, dated from July 7 through July 19, 
were received in evidence. In addition one other salesman signed an 
application for membership in the Association on June 30, 1967. However, 
during this same period, ten salesmen at a mecting of the Union signed 

a document favoring the Union. 14/ 


On the Monday prior to the clection, which took place on Friday, 
July 21, according to the uncontroverted testimony of Paul, the president 
of the Association, he received instructions from Adinolfi to tell 
Respondent's warehouse manager, Geraci, to have the drivers come to Adinolfi's 
office that same morning. After being assured by Geraci that he would 


pEY, Respondent offered to prove that Respondent's counsel and the 
Association’ counsel were misled by the Board's hearing officer in 
agreeing that the 1960 contract was not a bar to an election. In 
essence the offer was that the hearing officer gave his opinion 
that the contract was not a bar, and counsel deferred to it. The 
Trial Examiner ruled that, while he would pass on whether the 1960 
contract might constitute a bar under the rules of the Board, 
insofar as that affects the issues in this proceeding, the question 
of whether counsel was in error in waiving the issue in the 
representation proceeding (whether misled or not) was not material 
or relevant to the issues in the present matter. 
14/ It appears that at a Union meeting held on July 13, ten salesmen 
signed a document asserting pressure upon them to adhere to the 
Association during this period. The document, which was the center 
of considerable controversy at the hearing in this matter, was 
finally admitted solely in connection with the credibility of 
salesman Legare, who was one of the signatories to the document, 
but at the hearing testified to the effect that he was induced to 
sign a Union authorization card merely to get an election, and 
denied expressing himself as favoring the Union. As noted hereinafter, 
it is not necessary to the decision of the issues herein that these 
matters be resolved. 
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take the drivers to Adinolfi's office, Paul confirmed this to Adinolfi, 
who advised that it would not be necessary for Paul to come with then. 


On the next day, Tuesday, Paul was instructed by Adinolfi to 
come to his office that evening. When Paul arrived, Geraci and the drivers 
were present. He was given a contract covering the drivers’ terms of 
employment to read and was told by Adinolfi to sign it, which he did, 
agrecing with the statement made at the time that "it was a very nice 
contract." The contract (actually two contracts, one for the drivers 
and another for the warehousemen), stated to be between the Respondent 
and the Association, runs for a termof 3 years, from July 20, 1967 
to July 20, 1970. Paul testified that he had not known of the negotiation 
of the agreement, and there is no cvidence of any approval of it by formal 
action of the Association, othcr than that set forth above. 


Respondent's pre-election group talks 


It would appear that Mervyn Lentz addressed the salesmen in a 
group concerning representation by the Union on at least three separate 
occasions. On some of these occasions Samel Lentz spoke and on at icast 
one occasion, Stanley Goldstein, Bernard Sandler and Frank Amoroso spoke. 
Although these events were extensively litigated, General Counsel, in‘ 
his complaint and brief asserts only that certain alleged remarks of Mervyn 
Lentz, said to have been made the day before the election, were violative of 
the Act; the Union’ brief does not seem to mention these matters at all. 
Therefore, no attempt to discuss all of these matters in detail will 
be made. Suffice it to say that the record is convincing that the purpose 
and effect of these speeches generally was to discourage adherence to 
the Union and to persuade the salesmen to continue the existing conditions 
of operation. 


Leahy testificd that the day before the clection, Mervyn Lentz 
spoke to the salesmen in a group, again reminding them of how the Respondent ~ 
had progressed and how the business had grown since it had been taken 
over by Samuel Lentz. Mervyn_Lentz is asserted to have further stated 
that “after'all of this, we /the salesmen/ would be showing a lack of 
confidence in management to allow outsiders to come in and run the company 
and that if they were to come in . . ., the only thing they could do for 
us was havea strike because even though the men may have wanted to have 
a union represent them, the company did not have to go along with the 
contract and sign the contract, and all that would produce would be a 
strike." On cross-examination, Leahy stated, "The language that I remember 
was even if the union were to get in doesn't mean that the company has 
to agree to a contract and all that could mean would be a strike.” Leahy 
also testified that, on this occasion, Mervyn Lentz further stated that 
“we /the salesmen/ have our own Association that we can work through, and 
we daft need any outsidere." 


Inasmuch as Mervyn Lentz was unable to recall with any degree 
of certainty what remarks he made on these subjects in any specific talk 
to the employees, there ww no specific contradiction of Leahy's testimony 
on these matters, except that Lentz recalled that he mentioned the subject 
of strikes on only one occasion, and at that time stated, in effect, 
that if the Union came in, he would discuss the issues with it, and “if 
we could not come to an understanding, that the alternative might be to 
strike." At another point Lentz stated that he told the salesmen 
that Respondent did not anticipate that this "would happen." 
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Except in the area of emphasis, there is not a great deal of 
difference in the accounts given by the witnesses. However, on the basis 
of the whole record, I doubt that Lentz’ statements to the salesmen were 
expressed as moderately as his statements in the record indicate, and, 

5 ‘in particular, his assertion that he affirmatively advised the salesmen 
that Respondent did not anticipate a strike as the result of disagreement 
over a contract if the Union came in, is not credited. 


Thus, 3 months later, in a letter to the eaptoyees, dated 
October 17, answering certain Union assertions, M. Lentz’ position is 
stated, in part, as follows: fe 


4& It is unfortunate if any union attempts to stir up conflict 
and to create problems so it can get dues income. 


Some unions may try to sell you on what they can 

remember this - in the final analysis the c has to run the 
business and no union can protect an employee from being relieved 
for insubordination or inefficiency for failure to do a good 
selling job or any other good cause. 


Ultimately no union can do any more than tell you to go on strike 
if the Company refuses to go slong with ite demands, and if that 
were to happen no union can get you jobs or keep you from being 
replaced. So take any union's promises with a grain of salt -- 
and any threats that they may make should be reported to me 
immediately. 


5. Meanwhile, union or no union, as you already know, unions 
can't provide job security -- job security comes from 


m working 
closely together to build a future that will be a profitable one 
and happy one for all of us. (emphasis added) 


It is unlikely that the message conveyed to the ‘salesmen on 
the day before the election -- in an effort to defeat the Union -- was 
any less forceful. Leahy‘s testimony is therefore credited. 


Additional pre-election activities of the Respondent 


In the early part of the week following the personal interviews 
of June 16 and 17, salesman Leahy was called into a private office where 
Samuel Lentz spoke to him about the Union's organizational effort. Lentz 
stated that he would like to keep the Union out. In this respect, he 
suggested the formation of a committee of three or four salesmen to assist 
management in running the business, Lentz stated that his son, Mervyn Lentz, 
was destined to take over the business, and if the men selected the Union, 
this would be "a slap in the face" to Mervyn Lentz. Samuel Lentz did not 
testify and Leahy's testimony as to the incident is credited. 


A pumber of events occurring within a few days of the election, 
some of which have previously been noted, are asserted to support the 
allegations of the complaint. In one of these, two or three nights before 
the election, Daniel Shea received a telephone call at home from Stanley 
Goldstein and Mervyn Lentz (on separate extensions) in which, according 
to Shea, they told him that persons close to the Union had reported to 
Respondent that Shea wes leaning to the “outside union," but that Respondent 
wished the salesmen (end thus Shea) to continue with the Association. 

Shea states that he asked who the informants against him were and said he 
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would rather not vote at all, so that he could avoid subsequent accusations 
with respect to the way he voted, to which Lentz and Goldstein replied 
that they wanted him to vote. 


' Goldstein testified that the telephone call had been made because 
he could inot recall whether, during his individual interview, Shea had 
been reminded that he had been able to collect a large amount of money, in 
the past, from the major medical policy which Respondent provided. M. Lentz 
denied that there was any discussion of the Union, or mention that Respondent 
had learned Shea was "for the Union," stating that the only thing he 
could recall that was discussed with Shea was "the major medical.” Thus 
Respondent's testimony of the incident would indicate that this was a 
conversation about employee benefits totally unrelated to the representation 
contest, ‘then approaching a climax. However, no other reason appears for 
bringing up this past incident (clearly well known to Shea) just at this 
time. All of the other evidence, as well as logic and reason, impels 
the conclusion that the call was part of Respondent's campaign to have the 
salesmen 'vote for the Association and against the Union, as Shea's account 
manifests. Shea's testimony is credited. 


| Shea further testified that when he called his orders in on 
the day before the election, the switchboard operator told him that Samuel 
Lentz wanted to talk to him. At that time S. Lentz told Shea that he 
understood Shea was on the fence, which Shea denied, and stated he wanted 
Shea "to vote number one ballot" (which Shea apparently understood to 
be for the Association, the Association having the first position, on 
the left, on the ballot). Lentz then told Shea that another employce wanted 
to talk to him, and Maynard was put on the phone. Maynard then made 
arrangements to drive down with his wife and have dinner with Shea and 
his wife'that evening. It is considered unnecessary to consider the 
dispute over whether Maynard had other reasons for driving to that area 
that night, or whether, in fact, S. Lentz sent him to speak to Shea, since 
the matters involved are, at most, similar to other conduct of Respondent 
considered herein, and thus cumulative. 


On the day before, or shortly before the election, a number 
of the salesmen were interviewed separately by Samuel Lentz in Respondent 's 
offices.’ The following accounts, which are undenied, are credited: 


1. As Frank Smith was leaving the offices, S. Lentz stopped 
him and queried him as to his attitude with respect to the election the 
following day. Smith answered that he had signed for the Association 
in Adinolfi's office. S. Lentz asked if he would call the other salesmen 
and ask them to vote for the Association, which Smith declined on the 
ground that the other employees would resent it. 


2. Albert Paul was called into Samel Lentz’ office, where 
S. Lentz said that they should continue as "one big happy family," as 
in the past, that "there were some things we could do presently the way 
we were that we would be unable to do if an outside union came in, such 
as the credit union, such as outside loans from Mr. Lentz," and that, 
since Respondent now had the truckdrivers signed up (as Paul was, of course, 
aware), Respondent could do without the salesmen 1f necessary, and take 
orders over the telephone instead. S. Lentz said that he had “never 
lost a fight in his life and wasn't about to lose this one." Paul 
replied that considering the 16 to 3 vote already had, Respondent had 
nothing to worry about, that he was his own man and knew how he intended 
to vote. 
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3. William McEnroe testified that in a private conversation 
Samuel Lentz told him that Lentz was turning the business over to nis 
son, and didn't want him to be “choked a@ affiliated" with the Union, 
and asked McEnroe, as an older salesman, to talk to some of the younger 
men to "see if we couldn't keep what we had and keep the Distillery 
Workers Union out.” McEnroe states that Lentz was very determined to 
keep the Union out, and told him that Lentz had just spent $10,000 to 
have certain legislation passed to assist the liquor industry, which . he 
supported by a statement from an attorney, and was thus embarrassed for 
funds to do other things, saying that if Respondent had that money "to 
work with," it could have avoided its present trouble by using the money 
to keep the Union out. He told McEnroe that if the Union came in, McEnroe 
would lose moncy because "we couldn't operate the way we do," and asked 
him to call some of the men and explain this to them. McEnroe agreed 
with Lentz and said that he favored the Association.: 


4. Anthony Kowalczyk was called in S. Lentz" office where 
Lentz told him that the business would probably be turned over to Lentz’ 
son and Lentz didn't want “a yoke" attached to his gon. Lentz showed 
Kowslczyk a paper showing that "it cost them a lot of money to do what 
he wanted to do to keep things going the way they should be going." 


5. Joseph Leahy was called into an office ty S. Lentz, who 
discussed with Leahy the reasons he wanted to keep the Union out. Lentz 
showed Leahy a statement showing $10,000 which Respondent had speat in 
connection with legislatien in the interest of industry, and spoke of 
money which had to be spent to promote sales, apparently saying (chough 
the transcript is not clear) that the salesmen participate in the results 
of this. Lentz continued that he had signed the drivers to a new contract 
guaranteeing chem $8500 a year, that they were happy and would deliver 
to the customers even if the salesmen went on strike, in which event 
Respondent would take orders for its products over the phone. Leahy 
replied that he knew nothing about the Union and had no intcrest in it. 
Durirg this conversation Lentz said Respondent “wanted to keep the Association 
and keep the setup as it had been." 


Post-election Events 


At the election conducted on Friday, July 21, all 19 of the 
eligible salesmen cast ballots, 10 for the Association and 9 for the Union. 
Immediately thereafter Mervyn Lentz addressed the salesmen as a group, 
expressing the view that the closeness of the vote indicated that there 
was dissension among the men, and suggested that they form a bargaining 
committee to work more closely with Respondent in ironing out their 
problems. Adinolfi, who was present at Respondent's premises during 
the election, stated, according to Leahy, that he wanted to meet with 
the salesmen the following Friday to start work on a new contract. 


On Monday, July 24, however, the salesmen were informed that 
there would be a meeting that night at Adinolfits office. Alfred Cohen 
testified that as he was leaving the Respondent's offices cn Monday, 
Samuel Lentz asked him, if possible, to nominate “Sonny Sposito and Leo 
Maynard for the bargaining committee." Cohen assented to this. 
these two were later named to tke bargaining committee, Cohen did not 


nominate them.) 
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At the meeting that night, Adinolfi advised tke men that it 
had been necessary to call the meeting on such short notice because Sam 
Lentz wanted the contract signed before the vacation period, beginning 
the first week in August. 15/ 4 bargaining committee consisting of Paul, 
Maynard, Sposito, Smith and Goldman were elected, with instructions to 
compile a list of grievances from the salesmen which were to be the basis 
of negotiations with Respondent. Such a list containing 14 points wae 
compiled. 


On the evening of Thursday, July 27, the five committeemen met 
with Respondent at a dinner meeting. Appearing at the meeting for 
Respondent, or at its invitation, were Samuel Lentz, Mervyn Lentz, Goldstein, 
Office Manager Mandell, Sandler and Milton Rubin, who it was explained 
might be connected with Respondent in the near future. The 14 points 
presented by the salesmen were discussed, without commitment by Respondent. 


The following morning, Respondent presented the committce with 
a completed contract, which did not meet with the approval of the salesmen. 
During the course of several hours that day, the committee negotiated with 
Respondent, periodically reporting to and receiving the advice of the 
salesmen who were standing by in another part of the premises. At the 
end of that day, the Association and the Respondent were in agreement 
on a 3-year agreement. As a result of these negotiations, Respondent agreed 
to pay the salesmen $100 vacation pay, and, in the first year of the 
agreement, to pay one half of the men’s Blue Cross and Connecticut Medical 
Service (CMS) premiums, It thereafter agreed to pay all of these premiums. 
At a meeting of the salesmen in Adinolfi's office the following 
Monday, Paul signed the agreement on behalf of the Association. Just before 
the men went on vacation, Mervyn Lentz announced that the contract could 
not be signed because of the pending litigation (as noted above the charges 
in Case No. 1-CA-6027, and the objections to the election in Case No. 1-RC~-9643 
were filed on July 27), but assured the salesmen that Respondent would 
live up to their commitments on vacation pay, and payments for Blue Cross 
and CMS. It is clear that Respondent has paid these benefits. 


On October 13, 1967, the Association met and voted to suspend 
collection of dues and the election of officers pending the resolution 
of these procecdings. 


C. Supervisory Issues 


The General Counsel and the Union assert that Bernard Sandler, 
Frank Amoroso, Edward Horowitz and Morris Tarre were supervisors within 
the meaning of the Act during their employment by Respondent at times 
material to this proceeding. Horowitz, Tarre and Sandler are no longer 
employed by Respondent. Amoroso is. Respondent vigorously insists that 
these men, at the times in question, were salesmen, not supervisors. 


There does not seem to be any doubt that Respondent held these 
men out to the public and to the men as part of the management of Respondent, 
nor is there any question that the men so regarded them. 16/ Respondent's 


is] While hearsay as to S. Lentz, this statement came into the record 
without objection. The record as a whole shows that Respondent desired 
to have this metter concluded before the vacation period, and, as 
shown hereinafter, the salesmen did not demr. 

16/ Salesmen witnesses for the General Counsel testified to this effect. 
It is also noted that Respendent's witness Maynard described the 
organizers of the Association as salesmen, “all, but Mr. Horowitz. 
He was a sales supervisor." Maynard algo said that, in 1952, the 
Association did not negotiate for Horowitz because he "was in a 
supervisory capacity." Maynard's testimony, and the record as a 
whole, establishes that Horowitz, Tarre and Sandler occupied 
substantially the same position with Respondent. 
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sales force, as previously mentioned, is divided between a larger group 
who are assigned to liquor sales, and a smaller group who take care of 
wine sales. Horowitz was designated Sales Supervisor with respect to 
liquor sales. Tarre, whose employment overlapped that of Horowitz, was 
first designated Sales Supervisor and then Sales Manager. Sandler, who 
was employed in 1955, was hired as Sales Manager with respect to liquor 
sales, and was so introduced to the salesmen and so publicized in industry 
publications. Amoroso testified that business cards supplied by Respondent 
identify him as Wine Consultant and Wine Sales Manager. » 


The circumstances of Sandler's employment by Respondent, itself, 
scems inconsistent with a contention that he was no more than another 
salesman. Prior to coming with Respondent, Sandler was Connecticut Stare 
Manager for Schenley, having supervision over other men. Respondent sought 
him out. He was advised that Samucl Lentz was about to ‘retire and Respondent 
wanted Sandler to come with its organization, to be in charge of sales 
and to assist Mervyn Lentz. Sandler was given a written 2-year contract 
at a fixed salary. He was also assigned a small number ‘of accounts, 
known as "house accounts," which he personally sold. He received no 
commissions on these sales, whereas the regular liquor salesmen were paid 
commissions on sales to their accounts and received no salary. 17/ It 
does not appear that any salesman had a written or other contract with 
Respondent for a certain term of employment. Other than the benefits 
which flowed from his salaried status, and s more liberal expense account, 
it appears that Sandler's fringe benefits were the same as those of the 
salesmen. (M. Lentz stated at one point that he did not know the insurance 
coverage, that Sandler"s was possibly higher than the others’. Later 
he testified that it was the same.) Respondent's top management, however, 
have somewhat different benefits. There is a dispute as to whether Sandler 
also had a written contract by which Respondent granted him $2500 a year 
for the education of his children (M. Lentz asserting the fact; Sandler 
denying it), but it is not necessary to resolve that issue. 


The testimony of Mervyn Lentz and Stanley Goldstein was to 
the effect that Sandler was without authority or discretion in the sales 
operation or in the direction of sales personnel, except as directed by 
Mervyn Lentz. The record as 2 whole, however, is convincing that, while 
the ultimate authority rested with the Lentzes, Sandler’ had considerable 
authority and discretion with respect to the day-to-day operation of 
Respondent's liquor sales. Thus, it secms clear that, with respect to 
liquor sales, Sandler was the only supervisor,.ather than Amoroso, who 
normally operated in the field, visiting customers, investigating their 
complaints about Respondent's salesmen and other matters. Sandler 
concededly accompanied salesmen, in the course of their work, using his 
own discretion, normally, as to the area in which he worked, going where 
he thought the salesmen required assistance, and gave advice and instructions 
to the salesmen in the performance of their duties. 18/ Since there is no 


i7/ Mervyn Lentz testified that Sandler's salary was related to his sales 
to the "house accounts." However since only one working day of 
Sandler's time was devoted to the house accounts out of a rather varied 
S- and sometimes 6-day workweek, it is difficult, in the absence of 


further explanation, to grasp the relationship. 


18/ yorowitz, whose attitude at the hearing did not appear antagonistic 
to- Respondent, stated that_his duties as Sales Supervisor included 
checking on the performance of the liquor salesmen. If the salesman 
was not meeting his quota, Horowitz would talk to the salesmen about 
this and make recommendations to the salesman for the improvement of 
his performance. Horowitz would also report his findings on the 
salesmen's performance to Mervyn Lentz and might comment on the reasons 
for the salesmen's failure to meet assigned quotas. Horowitz stated 
that he would discuss such problems with Lentz "because I would be on 
the street and I would be knowledgeable about it." 
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evidence that: Mervyn Lentz or Stanley Coldstcin normally checked on these 
operations in the field, they must of necessity have had to rely on 

reports brought back by Sandler, Amoroso, Tarre and Horowitz, who were 
assigned to guide the salesmen in their work. Thus, on an occasion. 

when Respondent wished to check up on a wine salesman, both Amoroso and 
Sandler were asked to investigate. Amoroso reported: to Mervyn Lentz and 
Sandler to Goldstein (apparently because money matters were involved). 

Both recommended that the salesman be discharged. After an intervicw 

.by Mervyn Lentz the man was discharged. Sandler testified that on occasion-- 
he recalled one specific occasion--he was asked about his opinion of a 
salesman's performance in the field. Mervyr. Lentz agreed that he would 
diseuss with Sandler how the salesmen conducted themselves in their opcrations, 
where Sandler worked with the man involved, and stated that he would rely 

on Sandler's opinion and judgment," Liha conjunction with other information 

I might reeeive." 


It would also appear that the Sales Manager may intervicw applicants 
for employment and that his recommendations were followed. Sandler made 
such a recommendation with respect to salesman Rucben Deutsch whom Mervyn 
Lentz hired, after also talking to Deutsch, himself. 19/ It is noted that 
Horowitz also testified that he interviewed applicants for employment, when 
he was Sales Supervisorwith Respondent. 


In the sales room at Respondent's offices, both Sandler and 
Amoroso had private desks, asdid Horowitz and Tarre before them. Sandicr 
had a phone for his use (which was also available to the salesmen) and 
was assisted by an administrative assistant who had a desk nearby. The 
salesmen performed their papcr work at tables, each of which was used 
by two salesmen. There is considerable conflict in detail as to what 
part the Sales Manager (or the Sales Supervisors) played in the assignment 
of quotas to the men, the assignment or transfer of accounts, the conduct 
of sales meetings and the like. From the manner in which the testimony 
was given, as well as the record as a whole, I am convinced that the 
testimony of Mervyn Lentz and Stanley Goldstein tended to undcrplay the 
authority and position of the Sales Manager and the Sales Supervisor. 
The testimony of both Horowitz and Sandler, neither of whom are presently 
employed by Respondent, indicate that they occupied a much more 
responsible position, as has been noted above. ‘The testimony of Tarre, 
who also is not employed by Respondent, was consistent with that of 
Horowitz and Sandler, although he, himself, was not an impressive witness. 
Amoroso, who is employed by Respondent, in his testimony as a whole, 
appcared to ascribe more importance to his position than was indicated 
by Lentz and Goldstein. 


19/ Although on sur-rebuttal, Mervyn Lentz testified, in effect, that 
Deutsch was hired independently of Sandler's recommendation, and 
specifically denied that Sandler was present during Lentz' mectings 
with Deutsch, during his previous testimony, he specifically stated 
that Sandler was present during "some of the intervicws" Lentz 
had with Deutsch. It is also noted that although Lentz originally 
stated that Sandler participated in interviewing Deutsch, since “He 
had known Deutsch before. He worked for the Schenley House,” 
Lentz later modified this to assert Sandler only knew Deutsch 
was with Schenley, but that Lentz was unawaf® of the extent of 
Sandler's knowledge about Deutsch,himself. ; 
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There does not appear to be any reason to explore all of the 
detaiis of this testimony. From the record as a whole it is clear that 
final decision on oll operations of the business rested with Mervyn 
Lentz and Samel Lentz. It is also quite evident, and it is found, that 
the Lentzes, and particularly Mervyn Lentz, regularly consulted with the 
sales managers, Sandler aud Amoroso, (and the sales supervisors before 
them) with the respect to the salesmen and operations of the business, 
including the establishment of quotas, the reasonableness and fairness 
of quotas, the assignment of accounts to the salesmen and the transfer 
of accounts among them, the performance of the salesmen, the agenda of 
sales meetings and the manner of conducting them, and other policy matters. 
I am also convinced from the positions held by the managers, and their 
acknowledged expertise, from their intimate and daily contact with the 
salesmen and knowledge of their activities, and from the record as a 
whole, that Respondent relied upon the managers’ advice and assistance 
and gave substantial weight to their recommendations. 


In the course of normal operations, Sales Manager Sandler would 
also give directions and instructions to the administrative assistant and to 
display personnel, as well as to the salesmen, and made assignments to 
cover accounts when salesmen were absent. The Sales Manager also presided 
on occasion--the frequency of which is in dispute--over sales meetings, 
effectuating the agenda set up in advance, introducing suppliers, calling 
upon salesmen to speak, and the like. As previously noted, Sandler 
attended the July 27 negotiations at the invitation of the Respondent, 
at a time when Respondent had agreed he and Amoroso were supervisors. 


While Amoroso's responsibilities with respect to wine sales 
involved a smaller number of men (who were paid somewhat differently from 
the liquor men) and a somewhat different operation, his authority with 
respect to those operations appears substantially similar to that of 
Sandler in respect to the liquor sales. ; 


From the above facts, and the record as a whole, it is found 
that Sancler, Amoroso, Horowitz and Tarre were supervisors within the 
meaning of the Act. In addition it is found that Respondent held these 
men out as persons who had authority to speak for Respondent concerning 
the employment relationship of the salesmen to Respondent, and were so 
accepted by the salesmen. In the circumstances, Respondent may properly 
be held responsible for the activities of these men affecting the employmen 


relationship of the salesmen with the Respondent. N.L.R.B. v- Des Moincs/ 


Foods, Inc., 296 F. 2d 285 (C-A.'8, 1961); N.L.R.B. v- Solo Cup Co., 237 3 
2d 521 (CA. 8, 1956); N-L.R.B. v. Fiore Brothers Oil Co., 317 F. 2d 71 
(C.A. 2, 1963); See N.L.R.B. v. Mississippi Products, Inc., 213 F. 2d 

670, 672-673 (C.A. 5) 1954)- Respondent's contention that under cascs 

such as Nassau and Suffolk Contractors Assn., Inc., ct al, 118 NLRB 174, its 


responsibility would be quite limited will be considered hereinafter. 


D. Conclusions 


1. Alleged domination and support of the Association 
and related interference with the employees’ 
right of free choice of representatives. 


Respondent, through its supervisors, assisted in the formation 
of the Association, took an active part in the administration of that 
organization, and, on occasion, apparently sat on both sides of the 
bargaining table, as when Horowitz was a member of the Association's 
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bargaining committee. The fact that Horowitz and Tarre were treasurers 
of the Association for so many years may algo account for the established 
habit of the salesmen, difficult to understand otherwise, of paying ducs 
into the organization year after year although they received little or 
no benefit from it. The record is also clear that Respondent gave 
substantial financial assistance to the Association, whether the money 
be considered a gift or an indefinite advance. However, all of this 
occurred prior to January, 1967, and may not in and of itself be found 
to be an unfair labor practice. 


There is, however, evidence within the period after January 27, 
1967, which establishes Respondent's continued interference in the affairs 
of the Association and assistance to it. The continued membership in 
the Association of two supervisors, one of whom, Amoroso, was an officer 
of the orgenization, in light of the background of the organization, would 
necessarily serve to emphasize the status of the Association as an agency 
favored by the Respondent. While these two supervisors may not have had 
occasion to play very active roles in the Association in 1967, the employees 
were entitled to be entirely free of such influences upon them to join 
and maintain their membership in or otherwise support the Association 
(whose asserted contract, it is noted, did not compel membership). 20/ 
The presence of the supervisors at the June 30 straw vote constitutes 
a particular, and substantive extension of this influence. 


Further, Respondent's use of the Association as an instrument 
with which to defeat the Union's organizational effort after June 6, 
1967, is evidence of Respondent 's interference with, and assistance to 
the Association. Quite plainly, the Association's June 23 meeting in 
Adinolfi's office was held at the direction of Respondent. There is no 
indication that the Association anticipated any independent campaign against, 
or even resistance to the Union, prior to the insistence of the Lentzes 
that an immediate meeting be set up on that day. Respondent additionally 
asserted a willingness to assist in this project by concluding its sales 
meeting then in progress. Though the attempt to take a straw vote at 
the meeting was abortive, under the effective stimulus of Respondent 's 


20/7 Respondent cites Nassau and Suffolk Contractors" Association, Inc., etc-, 
118 NLRB 174, in support of the argument that participation in a labor 
organization by minor supervisors does not necessarily constitute a 
violation of the Act for which Respondent is responsible. However, as 
that case illustrates, where such supervisory activity has been held 
permissible, the involvement has not only been on a limited basis, 
but has had a normel relation to a union which represented the 
supervisor in respect to his own working conditions. The Association, 
however, never has, and did not in 1967, represent the Respondent's 
supervisors, who have made their own individual agreements with the 
Respondent for their personal working conditions, thus eliminating 
the usual legitimate justification for supervisory membership and 
limited participation in such an organization. Other cases cited 

Respondent, such as The Powers Regulator Company, 149 NLRB 1185, 
ate to situaticns in which it has aS held that an employer is 
not responsible, under certain conditions, for supervisors previously 
included in the bargaining unit by agreement of the parties, which 
is quite distinguishable from the present case. 
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earlier insistence, a meeting was held a week later, at which the straw 
vote was carried out. 21/ 


Respondent further assiste! the Association by its precipitate 
action in entering into asserted contractual srrangements with the 
Association providing substantial benefits (it is asserted that Respondent 
granted an $8,500 guaranteed annual wage in these documents) to the 
drivers and warehousemen. By any standard of normal labor relations, 
the manner in which this asserted agreement was reached was manifestly 
unusual: There is no evidence of a request by the Association for such 
an agreement, no evidence of any negotiations, and no evidence that the 
Association, as such, was aware of what was going on or approved of the 
result. In fact, the evidence igs that the matters involved were kept secret 
from the officers and active members of the Association, and the resultant 
document was presented as a fait accompli to the Association's president 
for signature. : 


No reason for this amazing action taken just before the election 
is suggested by Respondent. However, the record as a whole, and Samel 
Lentz’ activities, in particular, plainly indicate that this arrangement 
with the drivers and warehousemen was designed to coerce the salesmen 
in their choice of a bargaining representative, and it is so found. The 
message conveyed by the action was obvious: that those who adhered to 
the Association could expect to benefit from Respondent's favor. At the 
same time Respondent made plain to the salesmen that those who opposed 
Respondent's desires could expect an adverse result. 


This contrast was emphasized by Samuel Lentz in his talks with 
the salesmen the afternoon before the election. On the one hand, he indicated 
to several of them that Respondent would be willing to spend a considera*le 
amount of money to keep the Union out, though it had been unable to do 
so up to that point because it was short of funds. On the other hand (followings 
upon the assertion of M. Lentz that the only way the Union could force 
concessions from the Respondent was by striking), S. Lentz threatened 
that if the salesmen did select the Union and attempt by strike to force 
him to alter the present order of things, he had so arranged his affairs 
with the drivers that the Respondent could do without the ‘salesmen 
altogether, a rather pointed indication of the purpose of the hasty pre- 
election arrangements with the drivers and warehousemen. As S. Lentz 
stated to Leahy, in the course of one of these conversations, Lentz had 


21/ However, it is not found that Respondent was responsible for the 

subsequent individual trips of the salesmen to Adinolfi's office to 
* _gign authorization cards for the Association, as contended by the 

General Counsel and the Union. There is no evidence that the 
Respondent directed, encouraged or ratified those visits. The 
salesmen's time was not closely regulated. Though the messages to 
go to Adinolfi's office were transmitted by the Respondent 's 
switchboard operator, it appears that the salesmen were accustomed 
to receive personal messages in this fashion. On the whole record, 
however, as noted hereinafter, it is found that the execution of: 
authorizations for the Association, during this period, resulted 
from Respondent 's encouragement: of adherence to the Association, and 
was not a free and voluntary act on the part of the salesmen. 


TXD-478-68 


“never lost a fight in his life and wasn't about to lese this one." 
McEnroe also recalled from his conversation with Lentz that evening that 
Lentz was determined to keep the Union out, as, indeed, the record as 

a whole confirms. 


Respondent, however, argues, in effect, that it may not be 
held responsible for this conduct, inasmuch as its actjon in "agreeing 
to negotiate a new contract with the Association for the warehousemen and 
truck_drivers" was taken "in reliance on the representation of /the Board's 
agent/." (Brief, p- 10). Respondent's theory, in effect, appears to 
be that but for the assertedly erroneous advice of the Board agent 
that the 1960 contract was not a bar to a present election, the Respondent 
would not have agreed to an election, and the conduct complained of would 
not have occurred. However, as hereinafter discussed, the Trial Examiner 
finds that the 1960 Association contract was not a bar to a present 
election in 1967, on the facts of this case. In any event, having agreed 
to an election to be conducted under the rules of the Board, Respondent 
did not have the right to unilaterally abrogate its agreement by creating 
a situation in which a free and fair election was impossible. 


Following the election, and in a similar pattern, Respondent 
suggested and encouraged immediate collective bargaining for the salesmen, 
sought to interfere with the selection of the Association's bargaining 
committee, negotiated with the Association for terms of employment of 
the salesmen, and, within about one week after the election agreed to 
substantial additional benefits for the salesmen. Though Respondent 
thereafter refused to sign the agreement, stating that it had been advised 
that this was illegal, it nevertheless reaffirmed and put into effect 
the benefits agreed upon, even though objections to the election were 
already on file. 


Respondent's brief does not mention these post-election events. 
However, these actions obviously reaffirmed the favored position of the 
Association, and gave it added assistance, providing substantive proof 
of the benefits flowing from adherence to the Association, which had been 
foreshadowed by Respondent's prior conduct. The haste with which this 
matter was carried out shows scant respect for the election process which 
had not been completed. Moreover, since, as discussed hereinafter, the 
Union's objections to the election were meritorious, Respondent 's 
conduct additionally interfered with the employees’ rights under the Act 
and further served to prevent a free and fair election in which representation 
of its employees might be decided. See Midtown Service Co., Inc., et al, 
171 NLRB No. 161 


An issue is also raised with respect to the support rendered to 
the Association prior to the election by Respondent's statements of preference 
for the Association, urging employees to vote for and maintain allegiance 
to the Association, disparaging the Union, and soliciting employees to 
persuade other employees to adhere to and support the Association. 


Respondent, citing Rold Gold of California, Inc., 123 NLRB 285, 
and other cases, argues that Respondent may legally indicate its preference 
in a situation where two unions are competing for the right to represent 
its employees. However, this issue cannot be decided as an abstract 
principle of law, but must be determined in its context. Sec, 1.e., 
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Builders Supply Co. of Houston, 168 NLRB No. 29 (holding a statement of 
preference not to violate the Act in the absence of a context of coercion). 22/ 
Where, as in this case, such preference is given one of the competing 

unions in a pattern of other, substantial assistance, accompanied by the 
pressure of individual interviews in Respondent's private offices, cf. 

Agway Petroleum Corp., 170 NLRB No. 95, and other coercive conduct, it 

becomes part of the warp and woof of a fabric of repressive conduct designed 
to prevent a free choice of representatives by the employces and is thus 
violative of the Act. Integral to this course of conduct were the 
pre-election efforts of Sanwel Lentz to solicit Leahy, Smith and McEnroe 

to assist him in his efforts to have the employees reject the Union and 

adhere to the Association, see Bourne v. N.L.R.B., 332 F.2d 47 (C.A. 2, 1964); 
N.L.R.B. v- Firedoor Corp., 291 F. 2d 328 (C.A. 2, 1961), and Respondent's 
course of interrogation of the salesmen about union activities and their 
voting intentions, which was clearly coercive within the standards of the 
Courts Bourne and Firedoor decisions. 


Also running through the evidence is the recurrent theme that 
the employees could accomplish more with the Respondent if the Respondent 
could continue as in the past and was not "yoked" to, or rendered inflexible 
by the Union; that the salesmen would do less well, and might lose benefits 
if the Union came in, possibly because the Union might object tc benefits 
which the employees had or seek conditions inimical to the employees 23/; 
that the men could work out thcir problems through the Association and 
did not need the Union; and that bringing the Union in would constitute 
a “slap in the face" or indicate a lack of confidence in management. The 
General Counsel and the Union seem to urge that these matters be consicered 
as separate violations of the Act. In the aggregate, this campaign against 
the Union bears considerable resemblence to the situation found violativ~ 
of the Act in N.L.R.B. v. Beatrice Foods Co., 183 F. 2d 726 (C.A. 10, 1950); 
however, the Trial Examiner considers these matters are fairly included 
within the course of conduct herinbefore considered, and sees no reason 
to pass on them as separate violations of the Act. : 


nd_cond n_ the record 
it is found that Respondent interfered with, restrained and coerced employces 
in the exercise of their rights under the Act and interfered with the 
administration of the Association and furnished that organization assistance 
and support, in violation of Sections 8(a)(1) and (2) of the Act. 24/ 


227 But see Levi Strauss & Co., 172 NLRB No. 52, footnote 10, where, 
citing prior Board and Court decisions, the Board reaffirms the doctrine 
that where an employer is faced with "a two-union situation," "the 
employer must be strictly neutral -- he cannot give any form of support 
to one of the rival unions; if he does he violates Section 8(a)(2) 
of the Act." 

23/ Ic is noted that though it appears that M. Lentz and Goldstein, 
in their interviews, indicated that the earnings of the men, their 
pension plan and loan privileges would be threatened by action of 
the Union, S. Lentz, in his talks with the men, asserted that the 
men would endanger their earnings and their benefits by bringing 
the Union in, without such qualification. 

24/ Allegations in the complaint that Respondent permitted officers 
and representatives of the Association (1) to conduct business of the 
Association in Respondent's offices and (2) to leave’ Respondent 's 
premises during working hours to conduct Association business are 
found to be without merit and it will be recommended that they be 
dismissed. Allegations that Respondent refused the Union equal 
privileges with the Association to solicit membership on its 
premises were dismissed, on motion, at the hearing. | 
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However, as Respondent well argues, the proof presented by the General 
Counsel, falling within the 6-month period prior to the filing of the charge, 
docs not support his contention that the Association was dominated by 

the Respondent and it is so found. See Coca-Cola Bottling Company of 
Sacramento, ctc., 146 NLRB 1045. In this connection, the Union's argument 
that Respondent's employment of Schatz & Schatz as their attorneys, beginning 
in 1966, indicates control of the Association, since one of counsel in 

that firm had been counsel to the Association from its inception, has been 
considered, and is found quite unpersuasive, 


2. Alleged violation of Section 8(a)(5) of the Act 


A. The Appropriate Unit 


Respondent's warehousemen, drivers and salesmen perform functions 
normally associated with those classifications. The warehousemen, who 
work at the Respondent's premises in Hartford receive goods, store them, 
and prepare the products for delivery to Respondent's customers as their 
normal functions. The drivers may assist the warehousemen, but their 
principal function is the delivery of the product from Respondent 's 
warehouse to the premises of the customer. It appears that these opcrations 
are carried on in more than one shift. These men punch a time clock 
and are hourly paid. Some of their fringe benefits are the same as those 
enjoyed by the salesmen. 


Respondent's salesmen visit customers within a certain territory, 
or in accordance with assignments made by Respondent. Thus, the great 
majority of their time is spent away from the Hartford plant. In addition 
to persuading the customer to buy the products distributed by the 
Respondent, the salesman has certain responsibilities in assisting the 
customer with the promotion of those products. There is some variation 
between the efforts of those primarily considered wine salesmen and that 

of the liquor salesmen, although the ultimate sales and promotion objcctives 
appear to be the same. The liquor salesman is paid on the basis of a 
commission on the sales to the customers assigned to him. The wine men 
are paid a guarantee, but can earn more if they exceed the assigned level 
of sales. As has been noted, at the Hartford plant, the salesmen have 
assigned tables in the sales room, which is physically separated from 
the warehouse area in which the warehousemen and drivers perform their 
in-plant functions. Not all of the salesmen work out of the Hartford 
plant, some of them, in outlying areas, working from their homes and 
occasionally coming in to the Hartford location. The others apparently 
check in each morning before going out in their territory to visit their 
customers. On Friday, the salesmen frequently come into the office to 
do paperwork and attend scheduled sales meetings, at which they discuss, 
or are instructed, often by outside suppliers, in sales promotions, contests, 
or similar sales techniques. 


On occasion, ag in taking inventory, salesmen may help in the 
warehouse. Also on occasion, when an emergency delivery is necessary, 
the salesmen may take the product from the warehouse, put it into his 
personal car and deliver it himself. The salesman normally uses his own 
personal car in visiting his customers, for which he is not normally 
reimbursed. He also makes collections from his customers in payment for 
products sold. On occasion, when a salesman is absent, a warehousemen 
or a driver may be assigned to cover his accounts. In such case, and when 
a driver may pick up an order from a customer, the salesman reccives the 
commission on the sales made. Also on occasion, the salesman may have 
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direct contact with the drivers, or possibly with the warehouseman with 
respect to particular deliveries, although it appears that orders which 
are cxecuted by the warehousemen and drivers are turned in by the in-town 
salesmen, or called in by the out-of-town salesmen, and are processed 
through a regular procedure. Men originally employed in the warchouse 
area have become salesmen in this sa but this does not seem to 
have occurred recently. 


The warehousemen and drivers are supervised by separate 
supervisors who are responsible to Comptroller Goldstein. The salesmen, 
as has been found, were at times material herein, supervised by Sales Manager 
Sandlcr and Wine Manager Amoroso, who were responsible directly to 
Mervyn Lentz. It does not appear that Goldstein had anv direct supervisory 
duties with respect to the sales force. 


Respondent argues (brief, p. 38) “that the only: lapreonecace 
unit includes warehousemen, truck drivers, atid salesmen, since there is 
an interchange and overlapping of functions, a close dependence on cach 
other, an important cooperative effort which is aimed at serving the 
customer efficiently, and a joint collective bargaining history which 
commenced with a Board certification in 1952." The General Counsel and 
the Union argue that a unit of salesmen, excluding other employees 
should be found an appropriate unit on the facts of this case. 


The prior Board certification, as the cases have consistently 
held, is not necessarily binding in this situation, since it was originally 
established by consent of the parties. Coca-Cola Bottling Co. of Baltimore, 
156 NLRB 450. Nor is the collective-bargaining history which followed 
upon that certification persuasive that the Association, by joint barg=-ining 
on behalf of the salesmen as well as the warehousenm and drivers, has 
achieved a stable and on-going collective-bargaining relationship with 
the Respondent in an overall unit. Aside from the fact that no written 
contractual relationship resulted from the certification of the Association 
until 1960, even that relationship soon lapsed into inactivity. Though 
the evidence is that the Association, in 1962, initiated and negotiated 
improvements in life insurance and major medical benefits, these were 
never incorporated in a written collective-bargaining agreement. Moreover, 
after 1962, there is no mention on the Association's minutes of any 
meeting with the Respondent prior to the events of July, 1967. No 
grievances were handled. The only asserted coatact between the Respondent 
and the Association during that period, and that is disputed, related 
to the establishment of a pension program. And the record is clear that 
the Respondent regarded the establishment of the pension plan as a unilateral, 
gratuitous grant on. its part, and so expressed the matter, in cffect, 
to the employees in 1965. These benefits were not included in a collective- 
bargaining contract signed by the Association. In 1967, even those employees who 
remembered the 1960 contract, had not seen a copy for a long time; indeed, 
the Association's counsel was at a loss to readily produce a copy. In 
these circumstances, it cannot be said that the bargaining relationship 
involved, or the 1960 contract, has created that real stability in 
industrial relations which fulfills the purposes of the Act and which should 
be accorded weight under the decisions of the Board. Cf. Vangas, Inc., 

167 NLRB No. 111; Raymonds, Inc., 161 NLRB 838; Local 1098, International 
Hod Carriers,etc. (Bernard Card Card & Sons, Inc.), 140 NLRB 1147. 25/ 


25/7 The General Counsel and the Union also argue that Re ee history 
prior to 1967 should be considered tainted because of the participation 
of supervisors Horowitz and Tarre and other assistance given the 
Association by the Respondent. The Trial Examiner does not think it 
necessary to pass on this point and therefore has given no weight 


to this argument. 
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While there are factors, including the 1952 certification 
of the Association, which indicate that a unit including salesmen, 
drivers and warehousemen may be éppropriate, the record is far from 
convincing that this is the only appropriate unit. The record, indeed, 
shows a considerable diversity of interest between the salesmen and the 
other employees. They have quite different conditions of work, hours, 
methods of compensation and supervision. Indeed, the Respondent agreed 
that the salesmen might compose an appropriate unit which could be 
represented separately from the other employees, in consenting to an 
election in the representation case. This also accords with the policy 
of the Board in situations such es presented here. See, L.e., Plaza 
Provision Company (P.R.), 134 NLRB 910. For these reasms, the Trial Examiner 
finds that the following constitutesan appropriate unit for the purposes 
of collective bargaining, on the facts of this case: All wholesale 
salesmen employed by the Respondent at its Hartford, Connecticut facility, 
excluding warehousemen, deliverymen, office clerical employees, professional 
employees, guards, and supervisors as defined in the Act. 


B. The Union's Majority Status 


At the times material herein, Respondent employed 19 salesmen 
at the Hartford plant within the &ppropriate unit set forth above. When 
the Union made its request of Respondent for recognition and bargaining 
on June 6, the Union held authorizations designating it as the collective- 
bargaining representative from 12 of the salesmen, and within 3 days 
thereafter, and at times when Respondent refused to recognize the Union 
and bargain with it, the Union held 13 authorizations. 


Respondent contends that authorization cards, as such, are 
unreliable evidence and therefore should be given no weight in determining 


whether the employees wanted the Union to represent them; that, even 

if they are to be given weight, the fact that Canton stated that they 
might be used as evidence of employee interest in the Union in support 

of @ petition for an election should be considered to invalidate them; 

and particularly that the authorizations of Maynard, Goldman, Sameloff and 
Legare should be invalidated. The General Counsel and the Union, of 
course, argue that all of the authorizations are valid. 


With respect to the claim that authorization cards are an 
unreliable means of proof of majority status, there can be no question 
but that a free and fair secret ballot election is mich to be preferred 
over any other type of evidence of the desires of employces in regard 
to representation. However, that does not mean that authorization cards 
are not probative evidence of that fact in these cases, as many dccisions 
of the Board and the Courts teach us. It is also a familiar rule of law 
that when the party calling for the best evidence of a fact has itself 
made the production of such evidence impossible, it cannot complain of 
the proof of that fact by secondary evidence. Similarly, where the 
employer, as here, has prevented the ascertainment of the employees’ desires 
as to representation through a free and fair election, he may not be 
heard to complain if that fact is ascertained through other probative 
evidence, such as authorization cards, which may form the basis for an 
appropriate remedy. See N.L.R.B. v. Gotham Shoe Mfg. Co., Inc., 359 F. 2d 
684, 687 (C.A. 2, 1966), and cases cited. 


The issue is one of fact--the determination of the purpose 


of the employee in his objective act of signing a card bearing certain 
writing-eand this must be determined on the basis of the record as a whole, 
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as in the case of any other factual issue. In determining this issue, 
the language of the card signed, particularly if unambiguous, as is the 
case here, is entitled to considerable weight. As stated by the Court 
in Jas. H. Matthews & Co. v. N-L.R.B., 354 F. 2d 432, 438 (C.A. 8, 1965), 
"(t)he very act of signing an authorization card by an employec, absent 
real proof of fraud or deceit, calls for a finding that the employee knew 
what he was doing.” See also Levi Strauss & Co., supra. 


In the instant case, we are dealing with men of some substance 
and intelligence, who may well be held to have known "what they were doing” 
when they executed such authorizations. With respect to the ten men (Shea, 
Gasiorek, Smith, Paul, Cohen, Kovalczyk, Leahy, McEnroe, Deutsch and Goldman) 
who attended Union meetings prior to June 6, as has been noted previously, 
these men were told by Canton that, while an election might: be necessary 
as a final resort to prove the Union's majority status, the Union's initial 
effort would be to seek to have Respondent recognize the Union as the 
bargaining representative of the salesmen on the basis of the authorization 
cards. In such circumstances, the authorization cards signed by these 
men may be validly counted. See N.L.R.B. v. Gotham Shoe Mfg. Co., Inc., supra 
at 686. 26/ 


Salesman Bernard Sameloff, who did not attend these Union mcetings, 
also signed a card in favor of the Union, on June 5. However, Sameloff, 
who testified that the signature and the date on the card are in his 
handwriting, asserts that he has no present recollection of the circumstances 
under which the authorization was executed. This testimony accords with 
his statement given to Respondent's counsel, prior to the hearing {and 
prior to being shown the card which he identified), that he had no recollection 
of having signed a card in behalf of the Union. While it is possible 
that the execution of the card may have slipped Sameloff's mind when he 
talked to Respondent's counsel about it, I find it rather hard to believe 
that his memory remained as blank as he asserted when he was confronted 
with the card itself, which he agrees he executed. Though the resolution 
of this point is not critical to a determination of the validity of Sameloff's 
card, it does bear on the question of credibility. 


267 At one point, salesman Norman Goldman testified, in response to a 
leading question, that Canton told the men during these meetings that 
the cards were “only for an election." This is not credited. Not 
only is Goldman the only witness who attended the Union meetings 
who so testified, but his testimony as a whole indicates that this 
was not what Canton said. Thus, when asked if Canton stated, at 
the meeting at which Goldman signed his card, that Canton would 
make a demand upon the Respmdent, Goldman answered, ". . . He said 
if he could get enough signatures on the cards, that would constitute 
a majority, that this is what he would do." When asked if Canton 
did not say he would do this before going to the NLRB for an election, 
Goldman stated that he could only remember that Canton "mentioned both 
the NLRB and Brescome. in the samc breath." Goldman also affirmed 
that Canton told the salesmen that he was going to make a demand for 
recognition on Respondent if he could get enough signatures from che 
men. Not only does this testimony serve to confirm Canton's testimony 
which has previously been credited, but Goldman's own testimony, 
and other evidence, shows that Goldman was not Interested in the procedures 
involved, but was interested in what the Union could do for him, and 
was an ardent supporter of the Union at the time he signed his card. 
On the record as a whole, therefore, there is no reason to find thar 
Goldman was induced by fraud or deceit in authorizing the Union to 
represent him. 
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There'is no evidence that Samcloff was induced by fraud or 
misreprescntation to execute the card involved, which is an unambiguous 
designation of the Union as his bargaining representative. Samcloff states 
he "must have" read it. Nor does it appear that Sameloff was opposed to 
the Union. To the contrary, he had becn a member of the Union when cmploy«d 
at another place, after which he went into a business venture of hie own 
before coming to work for Respondent, sometime late in 1966. Shortly after 
his employment with Respondent, Sameloff had a conversation about the 
Union with salesman Deutsch. Sameloff states, "I thought I had never 
left the Union,” but when Deutsch told him that he needed a “withdraval 
card," Sameloff sent the Union a $2 fee for such a card, which he received, 
effective for one ycar from November 1, 1966. Sameloff described the 
card as providing that upon his return to "this industry," if the "house" 
he vorked for “was union, I was automatically union." When Sameloff, at 
the end of 1967, realized that his withdrawal card had expired, in January, 
1968, he sent the Union another $2 fee to have it renewed. 


Sameloff, nevertheless, testified that, during this period, ke 
expressed himself to all his fellow employees as not wanting anyone to talk 
for him “until I know whether we are union or not." He stated that, based 
on his experierice at his previous employer, he understood this would be 
determined by a secret ballot clection (though, in his experience, this 
might be conducted by the employees among themselves and did not require 
a Board election). I do not credit Sameloff in these respects. Those 
objective facts which have becn set forth are clearly consistent with 
a purpose to have the Union represent him both before and after the Board- 
conducted election on July 21, whereas his present testimony, not long 
after the events, and in part subjective in character, would indicate an 
attitude inconsistent with what he actually did at the time. It is therefore 


found that Sameloff's card constitutes a valid designation of the Union 
as bargaining representative. 


There is a conflict in the testimony as to the circumstances 
in which Legare and Maynard signed cards for the Union. Inasmuch as 
the ll cards heretofore found valid constitute a clear majority of the 
19 salesmen who comprised the appropriate unit at times material herein, 
it would unnecessarily lengthen this decision to discuss those conflicts, 
except it may be noted, for reasons discussed, in part, previously, that 
I do not find Maynard's account of the events surrounding his execution 
of the Union card complete or convincing. 


C. The Refusal to Bargain 


Respondent contends that, even if the Union held authorizations 
from a majority of the salesmen, Respondent had a good faith doubt that 
this was so, and was therefore entitled, as a matter of right, to refusc 
to bargain until the Union proved its status by an election. Respondent 
points to the fact the men deliberately misled it as to their intentions ; 
that a majority of the men also signed authorizations for the Association 
during the same period; that it would have been improper for Respondent 
to choose between the two contending unions after the Union had filed a 
petition with the Board, which would normally lead to an election; and 
that it was entitled to rely on its 1960 contract with the Association. 


However, these contentions do not stand up under analysis. 


As noted above, the Trial Examiner does not consider the 1960 contract, 
as a matter of law, to constitute a bar to the selection by the salesmen 
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of a new representative at the times material to this mattet. To he a 

bar, such a contract must serve at least two objectives: first it 

should contribute to industrial ability by providing the parties an 

accurate code by which their relations in the plant may be guided, and, 
secondly, it should provide a ready reference "to which employces and 

outside unions" may “look to predict the appropriate time" when the prior 
bargaining relationship may be challenged. See Union Fish Company, 156 

NLRB 187, 191. In the present casc, the 1960 contract had fallcn into 

such a state of desuetude that it could not be said to be in current 

use; there is no evidence that the Association, in fact, had represented 

the employees in collective bargaining or in the adjustment ‘of sricvances 

for a number of years; major terms of the employment relationship establishex 
by the Respondent were not contained in a written agreement between the 
Respondent and the Association; and the agreement itself was not readily 
accessible to the cmployces or an outside union. In the circumstances 

of this casc, it is found tha: the 1960 contract was not a bar to the 
selection of a collective-bargaining representative in 1967. Sec 

Raymonds, inc., supra; Local 1098, International Hod Carricrs, cte., supra, at 
1153. 


Respondent's assertcd reliance upon the authorizations c::ccuted 
in favor of the Association is likewise misplaced. These were signed a 
month e- more aftcr the request for bargaining and there is no evidence 
that Respondent was aware oz them (although it may have heard of the 
results of the June 30 straw vote). They obviously played no part in 
Respondent 's decision not to recognize the Union as the salesmen's bargaining 
representative. In any event, those events coul:! not serve as the basis 
of a good faith doubt, since the June 20 straw vote an’ the erployces® 
acts of aiherence to the Association was the direct result of Respondent ':. 
illegal solicitation of the employees to takc such action, end thus was 
not the free and voluntary action of the employces. 


In effect, Respondent's main position is that, when con/ronted 
by two contending unions it should noz be required, at its peril, to choos« 
between them, but may await a Board resolution of the problem. This position 
may very well be valid where neither of the two unions is illegally assisted 
by the Respondent and the Respondent itself docs not engage in conduct 
which serves to thwart the Board processes which are designe! to determine 
what the employees want. However, here Respondent actually ‘id choose 
between the two contending unions and give illegal assistance to one of 
them, making a free and fair election impossible, as has been found. 
Since, in fact, Respondent's refusal to bargain vas, manifestly, for the 
purpose of gaining time to destroy the Union's majority status, it is 
found that it had no good faith doubt of the Union's majority. Sce N.L.R.B. v. 
Gotham Shoc Mfg. Co., supra, at 657. It is therefore found that by 
its refusal to bargain, as set forth, the Respomicnt violate! Section S(a) (5) 
of the Act. 


3. The Objections to the lection 


Respondent first contends that the hearing cn objections in 
Case No. 1-RC-9643 was improperly consolidated with the hearing on issues 
raised by the complaint in Case No. 1-CA-6027. It is contende! that the 
Regional Director exceeded his authority under the Agreement for Consent 
Election in the representation casc in delegating to the Trial iixamincr 
the conduct of a hearing upon the objections which, urder the consent 
clection agreement, the Regional Director is authorized to hold; that 
the Trial Examiner exceeded his authority by hearing the cvidence on the 
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Union's objections to the clection; and that Respondent was denied auc 
process because the rules of cvidence applicable to the two proceedinys 
which were consolidated are different, and, assertedly, the burden of 
proof in supporting the objections should be borne by the Union, while 
the burden of sustaining the allegations of the complaint is upon the 
General Counsel. Lastly, Respondent contends that the objections should 
be dismissed as lacking in merit. 


In passing upon Respondent's motion to sever the two proceedings, 
for reasons stated on the record, the Trial Examiner held at the hearing 
that the Regional Directo:: had authority to consolidate the two proccedings 
for hearing and that the Trial Examiner had the authority to hear evidence 
on the objections to the election and to pass on the issues raised. Since 
the timc of the hearing, the Board has passed upon these issues and has 
confirmed the conclusions which were reached at the hearing. Sce Chelsea 
Clock Company, 170 NLRB No. 21. 


Respondent points to no specific situation or evidence in support 
of the claim that it was deprived of due process. So far as the Trial 
Examiner can see, if the two matters had been severed, the same evidence 
would have been received in the unfair labor practice procceding under 
the same rules of evidence as were applied here. Certainly the evidence 
discussed with respect to the issues framed by the complaint show that, 
withinthe period between the filing of the representation petition and 
the date of the election, Respondent improperly interfered with the election 
and deprived the employees of a free choice. It is difficult to see how 
Respondent was prejudiced because the evidence was taken in one hearing, 
rather than being duplicated at two hearings. 


For the reasons stated, it is found that Respondent's contentions 
ere without merit and that the election held on July 21, 1967, should be 
set aside. It will therefore be recomended to the Regional Director that 
the election on Case No. 1-RC-9643 be set aside, but that no new clection 
be directed pending final action by the Board upon the recommendation 
hereinafter made that Respondent be ordered to bargain with the Union 
upon request. 


Conclusions of Law 


1. The Respondent is an employer engaged in commerce within 
the meaning of Sections 2(2), (6) and (7) of the Act. 


2. The Union and the Association are labor organizations within 
the meaning of Section 2(5) of the Act. 


3. All wholesale salesmen employed by the Respondent at its 
facility in Hartford, Connecticut, excluding office clerical cmployees, 
warehousemen, deliverymen, professional employees, guards and supervisors 
as defined in the Act, constitute an appropriate unit for the purposes 
of collective bargaining within the meaning of Section 9(b) of the Act. 


4. On June 6, 1967, and at all times thereafter, the Union 
was, and continues to be the exclusive representative of the employees 
in the appropriate unit found above for the purposes of collective bargaining 
within the meaning of Section 9(a) of the Act. 
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5. By the acts and conduct herein found violative of tle Act, 
the Respondent has engaged in and is cngaping in unfair labor practices 
within the meaning of Seetions c(a)(1), (7) and (5) of the Act. which 
unfair labor practices affect commerce within the meaning, of Sections 2(6) 
and (7) of the Act. 


The Remedy 


It having been found chat the Respondent has engaged in unfair 
labor practices in violation of Sections S8(a)(1), (2) and (5) of the Act, 
it will be recommended that Respondent cease and desist therefrom and take 
certain affirmative action designed to effectuate the policies of the Act. 


Since it has been found that the Respondent has violated Sections §(a) 
(2) and (1) of the Act by various acts and conduct giving aid, assistance 
and support to the Association, it will be recommended that the Respondent 
withdrar’ and withhold all recognition from the Association as the collective 
bargaining representative of any of Respondent's employces, and cease 
giving effect to any collective bargaining contract with the Association, 
or to any modifications, extensions, supplements, or renewals of such 
contract or contracts, unless and until the Association shall have been 
certified as the exclusive bargaining representative pursuan: to a Board- 
conducted election among Respondent's employees in a unit or units appropriate 
for the purpose of collective bargaining. Nothing in the Reconmenled Order 
set forth hereunder, however, shall be construed to require the Respondent 
to vary or abandon any wage, hour, seniority, or other substantive feature 
of the relationship between the Respondent and its employees which may 
have been established pursuant to any such contract, or to prejudice the 
assertion by the employees of any rights they may have under such cont-9ct 
or any established practice in regard to wages, hours of employment, or 
conditions of employment. 


Because of the pervasive nature of the violations found, and 
in order to make effective for the employees of the Respondent the guarantc’ 
of rights contained in Section 7 of the Act, it will be recommended that 
the Respondent cease and desist from, in any manncr, infringing upon 
the rights guaranteed in that Section. 


RECOMMENDED ORDER 


Upon the basis of the above findings of fact and conclusions 
of law, and upon the entire record in this casc, it is recommended that: 


Respondent, the Brescome Distributors Corporation, Hartford, 
Connectitut, its officers, agents, successors, and assigns, shall: 


1. Cease and desist from: 


(a) Assisting, supporting, or interfering with the 
administration of the Brescome Distributors Employees Association, or 
any other labor organization, by 


(1) Participating in the activities of such organization, 
or attempting to influence, or influencing the designation of its officers 
or committees, or directing the time or manner of conduct of its meetings 
or affairs, or otherwise interfering in such mattcrs. : 
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(2) Cocrcively urging, soliciting, or dirccting employces 
to vote for, or support such organization, or participate in its activitics. 


(b) Recognizing or contracting with The Brescome Distributors 
Employees Association as the representative of any of its employees for the 
purpos« of dealing with said organization concerning grievances, labor disputes, 
wages, rates of pay, hours of employment, or other conditions of employment , 
unless and until said labor organization shall have been certified as such 
representative pursuant to a Board-conducted election among Respondent 's 
employees. 


(c) Giving effect to, performing, or in any way enforcing 
in favor of The Brescome Distributors Employees Association any collective 
bargaining contract, in whole or in part, relating to grievances, labor 
disputes, wages, hours of employment, rates of pay or other conditions 
of employment, unless and until sai@ labor organization shall have bcen 
certified as representative of the employees covered by such contract pursuant 
to a Board-comiucted election among such employecs, in accordance with the 
provisions of the section of this decision entitled "Remedy." 


(4) Making express or implied threats of reprisal if its 
employees join, support, or select as their bargaining representative a 
labor organization not favored by the Respondent. 


(e) Making express or implied promises of benefit to 
employees if they join, support, or select as their bargaining representative 
a lebor organization favored by the Respondent. 


(£) Granting benefits to employees to discourage support 
or assistance to a labor organization not favored by the Respondent, or 
to encourage support or assistance to a labor organization favored by 
the Respondent. 


(g) Urging, soliciting, or directing employees to urge or 
solicit othcr employees not to support or assist a lator organization 
disfavored by Respondent, or to support or assist a labor organization 
favored by Respondent. 


(h) Refusing to bargain collectively with Wine % Liquor 
Salesmen & Allied Workers Local Union #195, affiliated with Distillery, 
Rectifying, Wine and Allied Workers International Union of Amferica, AFL-CIO, 
as the exclusive bargaining representative of employees in the appropriate 
unit set forth herein. 


{i} In any other menner interfering with, restraining or 
cocrcing employees in the exercise of their rights guaranteed in Section 7 
of the Act. 


2. Take the following affirmative action which it is found 
will effectuate the purposes of the Act: 


(a), Withdraw and withhold all rccoznition from The 
Brescome Distrifutors Employees Association as the collective bargaining 
representative of any of their employees unless and until such organization 
shall have been certified as such representative pursuant to a Board-conducted 
clection. - 
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(b) Upon request, bargain collectively with Wine & Liquor 
Salesmen & Allied Workers Local Union £195 affiliated with Distillery, 
Rectifying, Wine and Allied Workers International Union of Amcrica, AFL-CIO, 
as the exclusive representative of the employees in the unit herein found 
appropriate, with respect to rates of pay, wages, hours of employment or 
other terms and conditions of employment, and, if an agreement is reached, 
embody such understanding in a signed agreement. 


(c) Post at its plant in Hartford, Connecticut, copies 
of the attached notice marked "Appendix." 27/ Copies of said notice, 
on forms provided by the Regional Director for Region 1, shall, after 
being signed by a duly authorized representative of Respondent, be posted 
by it immediately upon receipt t*:ercof and be maintained by it for 
60 consecutive days thereafter in conspicuous places, including all places 
where notices to employees are customarily displayed. Reasonable steps 
skall be taken by Respondent to insure that said notices arc not altered, 
defaced, or covered by any other material. 


(d) Notify the Regional Director for Region 1, in writing, 
within 20 days from the receipt of this Decision, what steps Respondent 
has taken to comply herewith. 23/ 


It is further recommended that the complaint be dismissed as 
to any alleged violation not found herein. 


ORDER SEVERING AND REMANDING CASE NO. 1-RC-9643 


Pursuant to the terms of the Order Consolidating Cases is.oucd 
by the Regional Director of Region 1 in Case No. 1-RC-9643, it is ordered 
that Case No. 1-RC-9643 be, and it hereby is severed and remanded to 
the Regional Director for Region 1 for further action in accordance with 
Section 102.62(a) of the Board's Rules and Regulations. 


Dated at Washington, D. C. 


TE 


Sir J. Barban 
Trial Examiner 


27/ If this Recommended Order is adopted by the Board, the words “A 

DECISION AND ORDER" shall be substituted for the words “THE RECOMMENDED 
ORDER OF A TRIAL EXAMINER" in the notice. In the further event that 
the Board's Order is enforced by a decree of a United States Court 
of Appeals, the words ~ DECREE OF THE UNITED STATES COURT OF APPEALS 
ENFORCING AN ORDER" shall be substituted for the words “A DECISION 
AND ORDER.” 

28/ If this Recommended Order is adopted by the soard, this provision 

=" shall be modified to read: “Notify said Regional Director, in writing 
within 10 days from the date of this Order, of the steps which 
Respondent has taken to comply herewith.” 
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NOTICE 10 ALL EMPLOYEES 


PURSUANT TO 


THE RECOMMENDED ORDER OF A TRIAL EXAMINER OF THE 


NATIONAL LABOR RELATIONS BOARD 


and in order to effectuate the policies of the 


NATIONAL LABOR RELATIONS ACT 
(AS AMENDED) 
we hereby notify our employees that: 


WE WILL NOT recognize, or deal with THE BRESCOME 
DISTRIBUTORS EMPLOYEES ASSOCIATION as the representative 
of any of the company's employees in respect to 

terms or conditions of employment, or enter into a 
collective bargaining contract with THE BRESCOME 
DISTRIBUTORS EMPLOYEES ASSOCIATION, or give effect 

to any collective bargaining contract with that 
organization, until and unless the National Labor 
Relations Board certifies that it is proper for 

us to do so. 


WE WILL NOT support or assist THE BRESCOME 
DISTRIBUTORS EMPLOYEES ASSOCIATION. 


WE WILL NOT try, by coercive means, to get you to 
support or assist THE BRESCOME DISTRIBUTORS EMPLOYEES 
ASSOCIATION, or any labor organization. 


WE WILL NOT attempt to discourage you from joining 
or helping a labor union, or selecting a labor 
union of your choice as your representative-- 


* by promising or granting employee benefits 
for that reason, or 

* by threatening that you will suffer harm 
at the company's hands if you do, or 

* by trying to get you to support or vote 
for a labor union which the company may 
prefer, or 


* by interfering with (or permitting company 
supervisors to interfere with) the operation 
or affairs of any lsbor union in which company 
employees sre interested or involved, or 

* by trying to get any of you to urge or 
solicit other employees to join, support, 
or assist a labor union which the Company 
wants, or to have you not join, support 
or assist a labor union which you may 
want. 
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WE WILL NOT in any other way interfere with your 
right to-- ; 


* Organize yourselves, or form, join or help 
unions. i 

* Bergain for your working conditions through 
a representative freely chosen by a majority 
of workers in the plant. 


* Act together for mutual aid or protection 
of your working conditions. ' 


* Refuse to do any or all of these things. 


WE WILL, upon request, bargain with WINE & LIQUOR 
SALESMEN & ALLIED WORKEnS LOCAL UNION #195, affiliated 
with DISTILLERY, RECTIFYING, WINE AND ALLIED WORKERS 
INTERNATIONAL UNION OF AMERICA, AFL-CIO, for the 
working conditions of the employees in the appropriate 
unit set forth below: 


All wholesale salesmen employed by the company 

at its Hartford, Connecticut operations, excluding 
office clerical employees, warehousemen, 
deliverymen, professional employees, guards and 
supervisors as defined in the National Labor 
Relations Act. 


; (Representative) aa 


ES 


> This Notice must remain posted for 60 consecutive days from the date of posting, and must not be 
altered, defaced, or covered by any other moterial. 
If employees have any question concerning this Notice or compliance with its provisions, 
they may communicate directly with the Board's Regional Office, John F. Kennedy Building, 
20th Floor, Cambridge & New Sudbury Streets, Boston, Massachusetts 02203 (Tel. No. 223-33CQ 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


THE BRESCOME DISTRIBUTORS CORPORATION 
Respondent -Employer 


and Cares Nos. 1-CA-6027 
1-RC-9643 
WINE & LIQUOR SALESMEN & ALLIED WORKERS 
LOCAL UNION #195 a/w DISTILLERY, RECTIFYING, 
WINE AND ALLIED WORKERS INTERNATIONAL UNION 
OF AMERICA, AFL-CIO 
Charging Party-Petitioner 


and 


THE PRESCOMF DISTRIBUTORS EMPLOYEES 
ASSOCIATION, INC. 
Inte rvenor 


Arnold M. Marrov, Esq., for the 
General Counsel. 

Jerome H. Somers, Esq. and Louis 
Chandler, Ecq. (Stoneman & Chandler), 
Boston, rl for the Rt Respondent. 

Victor Feingold, Esq., New York City, 
N. Y., for the Charging Party. 

Joweh Ajinolfi. Jr., Esq-, Bourke G. 

= saree Esq. ‘and Thomas Shortell, 
(Adinolfi, Kelly & Ty & Spellacy), 


= ford, Conn., for the Intervenor. 


Before: Sidney J. Barhan, Trial Evaminer. 


TRIAL EXAMINER'S DECISION 
Statement of the Case 


These matters vere heard l-efore Trial Examiner Sidney J. Bertan 
at Wethersfield ond Hartford, Connecticut, on 71 trial days betvcen January 8 
and February 27,.1968. The charge in Case No. 1-CA-6027 was filed on 
July 27, 1967, and a complaint in that care together with an order consolidating 
that case vith a hesring on objections in Case No. 1-RC-9642, was issued 
by the Regional Director on October 5, 1967. The compleint alleges that 
The Brescome Distributors Corporation (herein referred to as the Respondent), 
ty various acts and conduct, (1) interfered with, restrained and coerced 
employees in the exercise of rights under Section 7 of the Act. (2) initiated. 


TXD-478-63 


formed, sponsored and promoted the above-named Intervenor (herein called 
the Associ:ticn) in 1952, and from on or about June 7, 1967, assisted, 
dominated, contributed to the support of and interfered with the 
administration vf the Association, and (3) from on or about Junc 6 refused 
to bargain with the above-named Charging Party-Petitioner (herein referred 
to as the Union), in asserted violation of Sections 8(a)(1), (2) and (5) 
of the Act. Objections to the election conducted in Case No. 1-RC-9643 
vere duly filed by the Union on July 27, 1967, as hereinafter considered. 


Respondent's motion to sever the cases was denied, prior to 
the hearing, by Trial Examiner Sidney Lindner, which ruling was affirmed at 
the hearin;. Respondent's answer to the complaint denies the commission 
of any unfair, labor practices. 


iThe “complaint alleges and the answer admits facts sufficient 
to warrant the assertion of jurisdiction over this matter under current 
stamtarcs of tht Board and to support the finding that the Association and 
the Union are lator organizations within the meaning of the Act. 


After the close of the hearing, the Union, od May 1, 1968, filed 
a motion to reopen the record to take the testimony of two witnesses with 
respect to the accvracy of certain testimony given by 4 witness for Respondent 
at the hearing. This was opposed by Respondent. The motion to reopen the 
hearing «as denied tty an order cf the Trial Examiner dated May 8, 1963, 
which also made the motion, the opposition and the order part of the record 
as Trial Examiner's cxhibits. Thereafter on May 12, 1968, the Union requested 
pezmission from the Board to appeal the Trial Fxaminer's order. The request 
to appeal was denied by the Board on May 15, 1968, without prejudice to 
renewing the motion in exceptions filed to the Trial Examiner's decision. 

The Union's request and the Board's order are hereby numbered Trial Examiner's 
exhibits 5 and 6 ard are received as part of the record. 

Upon the ertire record in this case, 1/ from observation of the 
witnesses, and after due consideration of the briefs filed by the General 
Counsel, the Respondent and the Union on June 4, 1968, the Trial Examiner 
makes the following: 


Findings and Conclusions 


1. Alleged violations of Sections 
8(a)(1) and (2) of the Act 


A. Background Facts. 


The origin and activities of the Association 2/ 


Since about 1949, Respondent, which is engaged in the sale and 
distribution of wines and liquors to restaurants, taverns, and other 


1/ Respondent's motion to correct the transcript in this matter has been 
teria with in a separate order. 

2/ Respondent atd the Association ob jected generally to the receipt of 
creas of events occurring prior to 6 months before the filing of 
the charge in this matter, on July 27, 1967, on the basis that, under 
Section 10(b) of the Act, conduct occurring before that time may not 
be found to be an unfair labor practice. Such evidence was received 
only as background for whatever light it might shed on events occurring 
during: the period following Jamuary 27, 1967. : 
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customers, has been controlled by Samel Lentz (sometimes herein called 

S. Lentz), and, in recent ycars, by his son Mervyn Lentz (sometimes herein 
called M. Lentz). Respondent is located at Haxtfora, Connecticut, where, 
at times material herein, it has employed warehousemen who receive, store 
aad prepare goods for delivery, drivers who deliver to Respondent ‘s 
customers, and salesmen who s¢ll for Respondent (some of whom work in 
outlying areas and come to Hart ford only at intervals, usually about once 
a week, on Fridays). 


During 1952, there was some unrest among the drivers and, 
apparently, an attempt was made by the Teamsters Union to organize then. 
During this period the drivers also engaged in a strike. The salesmen were 
concerned by these developments, and there seems no doubt that this unrest 
among the drivers was the immediate cause for the action taken by Respondent 's 
ssles force to initiate the organization of the Association in the summer 
of that year. 


While the drivers and warehousemen (often collectively referred 
to herein as the drivers) have been the chief beneficiaries of the Association's 
activities, through the years, they seem to have participated very little 
in the organization. Indeed, it appears that they originally were not 
eligible for membership and were only later admitted. (See GC exhibit 41). 
Though almost all of the salesmen appear to have paid dues rather regularly 
and to have attended the regular annual (and normally the only) meeting 
of the Association, the drivers do not seem to have done so. However, one 
driver, Kucka, was at times an officer of the Association and on at least 
one occasion a member of a negotiating committee. After 1963, there is no 
evidence of participation in Association affairs ‘by drivers at all, exet possibly 
in 1967, as discussed hereinafter. 


There is a conflict as to whether the Association was organized 
by the salesmen on their own initiative, or whether they were sent by the 
management of Respondent to the offices of certain attorneys in Hartford, 
Schatz & . Schatz, to establish that organization. On the record as a 
whole, however, the memories of those who testified to the cvents was too 
vague to justify a finding that they were sent to the lawyer's offices by 
Resporteat, as contended by the Union. Nevertheless, it is clear that 
one of the organizers of tie Association was Sales Supervisor Edward D. 
Horowit=, who was a supervisor within the meaning of the Act, 2s hereinafter 
discussed. Horowitz was also thereafter elected treasurer of the Association, 
met with its Board of Trustees, and was a member of its negotiating 
committee in 1956, and appears to have been generally active in its affairs. 
Ye crowitz was succeeded as treasurer of the Association by Morris Tarre, 
who was successively Sales Supervisor and Sales Manager of Respondent 's 
liquor operations, and also a supervisory employee. During 1966-1967, 
Sales Manager Bernard Sandler and ‘ine Sales Manager Frank Amoroso, both 
supervisory employees, as discussed hereinafter, were members of the 
Association, the latter occupying the position of vice-president. Both of 
these men, however, were expelled from the Association sfter the Respondent , 

. the Association and the Union agrecd, at a Board nearing on the Union's 
representation petition, in 1967, that they were supervisors within the 
meaning of the Act and not eligible to vote in the Board election held 
on July 21, 1967. 


; Previously, the Association had teen certified by the Board, 
in 1952, after an election agreed to by the Association and the Respondent 
in a unit of "all employees including salesmen and warehousemen," excluding 
clerical employees, guards, professional employees and supervisors. During 
the succeeding 15 years, to 1967, the Association normally met once a year 
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(no meeting scems to have been held in 1954), at which time the members 
elected officers for the coming year, admitted new members in the 
orgenization, and usually notéd little else to do. It would appear that 

no grievances were handled by the organization during this period and 

that it engaged in no activitics other than the occasional meetings referred 
to above, the collection of ducs, and the matters considered below. 


In 1952, after the Association was certified by the Board, it 
is asserted that, as a result of discussions between Respondent and the 
Association, an oral agreement was reached on terms and conditions of 
employment of salesmen, drivers and warehousemen. Much of the testimony 
as to these discussions was givcn by Leo Maynard, one of the Respondent's 
oldest employees. His testimony, which generally tended to de vague, 
uncertain and sometimes inconsistent, is credited only to the extent 
specifically indicated herein. 


While it would appear that the drivers and warehousemen received 
increases in the 1952 negotiations, Maynard's testimony rather clearly 
indicates that little or nothing was gained by the salesmen. 3/ 


The next discussions between the Association and Respondent with 
respect to terms of employment occurred in 1956, when, according to Mervyn 
Lentz, “some members of the Association came to us and talked about some 
dissatisfaction among the drivers." While itis not easy to detcrminc the 
course of events that year, the record does establish the following: 


On September 21, the Association held its annual meeting, at 
which membership cards were distributed, new officers clected, and the 
meeting adjourned for lack of other business. A week later, however, on 
September 28, there was a special meeting of the Board of Trustees, at 
which <* vas stated that there had been considerable bargaining with 
Respondent concerning truckdrivers’ pay, followed by a discussior of the 
terms agrced upon, and a general indication of acceptance of the terms by 
the Board of Trustees. Sales Supervisor Horowitz actively participated in 
these discussions. : 


Although there 1s no evidence of any other formal action by 
the Association with respect to this agreement, the record is cicar that 
the drivers, apparently informally, decided that the terms were not 
satisfactory and rejected them. The testimony is that the Association 
thereafter obtained better terms from the Respondent which the drivers 
accepted. Again this action by the drivers seems to have occurred outside 
the ambit of the Association, for there is no evidence of it in the Associstion 
minutes for that year. é 


The minutes show that another meeting of the Board of Trustces 
was held that same year, on November 9, at which time, the Trustees decided 
to seek a written agreement from the Respondent. The Association theresfter 
requested and the Respondent agreed to negotiations for a written contract. 
On November 17, another meeting of the Board of Trustees was held at which 


3/ Maynard did not recall any change in salesmen's commissions that year. 


While he states that, at that time, “we were given a week's vacation 
with pay," it is noted that this was still a matter in issue in the 
1967 negotiations. Maynard, after saying that holidays, advertising 
and promotional matters, and collection of monies was discussed, ended 
by stating that no change was made in these matters. 


JA-52 


TXD-478-68 


there was discussion of the proposed written contract and “what was to 
be included in the contract in regards to the salesmen, truck drivers 

and warehouse men." A bargaining committee was named, composed of Horowitz, 
salesuan Sposito and driver Kucka. Although there is no evidence of any 
other formal action by the Association, the testimony is that the tcrms 
agreed upon were recorded upon two sheets of paper, one for the salesmen 
and one for the drivers and warehousemen, which were thereafter used by 
the Respondent in the operation of its business. These sheets, which were 
received in evidence, were not signed or initialed by the parties, and 

do not contain sny reference to the Association. According to Maynard's 
testimony, there was no change in 1956 from the 1952 terms with respect to 
the salesmen's conditions of employment . 


‘sn '1960 negotiations vere again had between the Association 
and the Respondent. Again, the discussions principally concerned improvement 
of the conditions of the drivers and warehousemen. As stated at a special 
meeting of the Association, on November 28, 1960, the agreement reached 
involved "no change in the terms of employment for the salesmen." It appears 
that the drivers again rejected the terms negotiated, and an addendum was 
added in December, 1960, increasing their benefits. 4/ 


This agreement, which was signed by representatives of the 
Association and the Respondent, was for a term of 2 years, automatically 
renewable for one year periods, “unless notice of change, additions or 
deletions shall be given in writing by either party to the other party at 
least sixty days prior to” November 15. Respondent's contention that this 
agreement continued in effect in 1967, so as to constitute a bar to a 
question concerning representation,is considered hereinafter. 


By letter dated October 17, 1962, the president of the Association 
wrote Samel Lentz, asserting that the 1960 contract was “coming to a 
close," and requesting bargaining on “sdditional life insurance coverage" 
and “major medical insurance coverage," “with a view to entering into a 
new contract." 


By letter dated October 25, 1962, Samel Lentz wrote the Associati-- 
confirming that, pursuant to the Association's letter of October 17, the 
parties had met and agreed upon $5 ,000 life insurance coverage and a major 
medical health and accident policy with coverage to $7,500 for cach member 
of the Association. Lentz concluded with the request that the Association 
have its counsel "prepare and submit a new contract incorporating these new 
terms and we will be pleased to execute same in behalf of management." 

This was discussed at the regular annual meeting of the Association, held 

on October 26, 1962, as shown by the minutes, and it was noted that all 
other terms of employment were to remain the same. It was formally voted 
that these terms be incorporated in 8 new written contract to be executec 

by management and the Association. This was never done. However, Respondent 
secured the insurance agreed upon and policies of insurance were issued. 


Respondent contends that there were further negotiations 
with the Association in 1963, in regard to a pension plan for Respondent 's 
employees. This is disputed by Frank L. Smith, the salesman who was 
principally involved in these discussions with Respondent, which resultc:. 
in the plan currently in effect. aaesa 


4/ A representation petition was filed with the Board by the Teamsters 

Union in Case No. 1-RC-6279, about this time. General Counsel suggests 
that it was filed prior to the day that the addendum covering drivers 
and warehousemen was signed, but this is not established. 
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Comptroller Goldstein testified that Samel Lentz showed him 
a letter dated July 11, 1963, bearing the signature of Zingeser, the president 
of the Association; asking for a meeting to discuss a pension plan, and 
states that S. Lentz later showed hima letter addressed to Zingeser 
‘ereeing to meet with the bargaining committee of the Association for this 
vurpose. Although these letters were not otherwise properly authenticated 
(and thus were received on a limited basis), Goldstein's testimony establishes 
that Zingesér and Smith meet with Respondent on two occasions, in 1963, 
as a result of which Respondent had its accountants set up a written plan, 
which is entitled in the record, "Brescome Distributors Corp. Employees‘ 
Welfare Association Effective August 1, 1963." This plan was subject to 
approval by the Internal Revenue Service. When the original plan was 
disapproved, Respondent had further discussions with Frank Smith with respect 
to changing the plan. This resulted in the "Brescome Distributors Corp. 
Profit Sharing Pian," effective July 31, 1965, established pursuant to 
a trust agreement, under which Goldstein, M. Lentz and Smith were the 
original truste™s. : 


Smit’ contends that his participation in these matters was an 
outgrowth of an employees welfare group, administered by the employees 
alone, for which he had a principal responsibility, and was not on behalf 
of the Associat.-n. There is no mention of these matters in the Association 
minutes in evideuce, and it appears to be conceded that there is no signed 
azreement between “he Association and Respondent with respect to the 
beucfits involved. Study of the documents placed in evidence with respect 
to the two plans reveals no mention of the Association in them. Further, 
there are a number of references which would seem to negate any participation 
of the Association in establishment or administration of the plans. Thus, 
inter alia, the Profit Sharing Plan (GC exhibit 34) provides in its preamble 
that the plan was inaugurated at the desire of the Respondent; Article III 
provides the "Administrative Committee" of the plan shall be designated 
by the Board of Directors of the Respondent, with no provision for 
participation by che Association; and Article VII, par- 1, states, in 
part, "It ia the intention of the Company to establish this Plan as a 
permanent Plan, but in view of possible changing conditions and the fact 
that this Plan has been gratuitously established by the Company for the 
benefit of. the employees, the Board of Directors of the Company reserves 
the right to change the terms of the plan or trust agreement . - ., at 
any time . . ., or to terminate the plan . . . at any time - - - -" 


The employees were notified of the new plan in 1935, by a letter 
from Comptroller Goldstein (which had been suggested by Respondent 's 
accountants) advising them that "the Company has introduced a profit sharing 
plan and will contribute $12,560 for the current fiscal year ending Jily 31, 
1965." The letter also advised that the Employees’ Welfare Association, 
stated to have been superseded by the profit sharing plan, would be 
continued for the purpose of making loans as in the past. 


The General Counsel and the Union also contend that during the 
period, the Respondent gave the Association financial assistance. In this 
respect, Frank Smith testified that when, upon becoming treasurer of the 
Association in 1964, he advised Samel Lentz that the Association was 
without funds to pay its counsel, Lentz told Smith to get $300 from his 
secretary, at the time (who is also Respondent's treasurer). Lentz advised 
Smith to credit this money as dues from the members including the drivers 
from whom Smith did not otherwise collect dues. Respondent asserts that 
this money was an "advance," which has not been repaid. The Union's further 
suggestion, based upon an analysis of the Association's financial records, 
that Respondent gave other financial support to the Association has been 
considered, but need not be discsssed herein. 
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The Union also suggests a tie-in between the Respondent and 
Schatz & Schatz, which, through Joseph Adinolfi, then associatcd with 
the law firm, represented the Association from its inception. It would 
appear that a son of a member of the law firm was a friend of Mervyn Lentz 
in 1952, when the firm became counsel to the Association, that this 
friendship developed through the years, and that in 1956, Respondent 
itself engaged the law firm in respect to its corporate affairs. On 
cross-examination, Mervyn Lentz testified to his recollection that Adinolfi, 
who continued to represent the Association, had severed his connection 
with Schatz & Schatz several years before. 


The Union contends that Adinolfi's departure from Schatz & 
Schatz was much more recent and requested that the record be reopened to 
give it an opportunity to develop further testimony on the point. The 
motion was denied. However, the record shows that as of Scptember 14, 1966, 
Adinolfi continued to give as his address (see Charging Party exhibit 2), 
the address at which Schatz 6& -Schatg was located, and as of November 11, . 
1966, the Association held its annual meeting at the address of Schatz & N 
Schatz, whereas in 1967, the activities of the Association were at Adinolfis ~ SS 
new address. It is thus inferred that the move was recent, rather than 
several years previous, as Mervyn Lentz stated. 


B. The Current Organizational Effort 5/ 


During 1967, Respondent employed, at times material to this 
proceeding, 16 salesmen principally engaged in the sale of liquor, 3 salesmen 
who sold wines, 2 men, Bernard Sandler and Frank Amoroso, whom the General 
Counsel contends are supervisors (but whom the Respondent asserts are 
salesmen), and 15 employees engaged as drivers and/or in warchouse operations. 


Early in 1967, because of dissatisfaction with certain working 
conditions, some of Respondent's salesmen became interested in union 
representation, and through the assistance of an employce of another 
company, had the president of the Union, Ralph Canton, come to Hartfor’¢ 
to explain the Union to them. 


The Union Meetings 


Five salesmen, McEnroe, Paul, Smith, Leahy and Kowalczyk, 
attended the initial Union meeting with Canton on April 28, in a commumty 
near Hartford. The salesmen discussed their protlems and asked questions 
concerning the Union, what it could do for them and what would be required 
to secure representation by the Union. Canton advised these men that in 
order to secure representation by the Union, a majority of the salesmen 
would have to designate the Union for that purpose. All five men present 
signed authorization cards distributed by Canton toward the end of the 
meeting. 


A second meeting, held on May 5, was attended by eight salesmer, 
including Shea, Deutsch and Goldman in addition to the original five men 
who had been at the first meeting. A discussion similar to that at the 
first meeting was had for the benefit of the new men. Canton again explaic.d 
that authorization by a majority of the salesmen would be required before 
the Union would represent them and it would be necessary to continue to 
hold meetings “until we do get a majority." Shea, Goldman and Deutsch 
signed authorization cards which were handed out by Canton. At one meetinz, 
possibly thigsone, the men discussed each of Respondent's salesmen and 
whether they ‘should be approsched to attend meetings or sign cards. Thc: 
men did not desire that their activitics become known to Respondent, 4:1 
Canton, at one or more of these meetings, advised the men that if questicne: 


5/ All dates in this and in each succeeding section are in 1967, unless 
otherwise specified. 
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about union activities or asked to support the Association, he did not 
want them to stand alone and "be a hero," but that they should deny 

any knowledge of the Union and go along with whatever they were requested 
to do. ! 


A third meeting of the Union, on May 27, was attended by 
approximately ten men, including salesmen Cohen and Gasiorek for the first 
time. Cohen signed an authorization card: Gasiorek had previously signed 
an authorization card dated April 11, which was mailed to the Union. 

On June 3, another meeting was held, attended by ten salesmen, all of 
whom signed another authorizatior. card as follows: 


feeal] DISTILLERY, RECTIFYING, WINE AND ALLILD WORKERS’ 
INTERNATIONAL UNION OF AMERICA AFL-CIO 


I hereby designate Local No. » Distillery, Rectifying, 
Wine and Allied Workers’ Interntional Union of America, AFL-CIO, 
or its representatives, as my sole collective bargaining agent, 
and authorize them to represent me in any and all proceedings 
involving my right to designate a collective bargaining agent and 
also grant them the right to negotiate with my employer an 
agreement relating to wages, hours, and other conditions of 
employment . 


Date Signatures 
—— SS 
Print Name ' Print Home Address 


Print Employer Ts Name 


er 
' Print Employment Address 


THE ABOVE INFORMATION IS CONFIDENTIAL AND APPLICANT'S 
EMPLOYMENT IS PROTECTED BY LEGISLATION | 


At the suggestion of one of the salesmen, in order to rebut 
statements which Respondent might ask them to sign, each of the ten men 
present signed a separate paper drawn up at the meeting agreeing "to 
affiliate with the Wine and Liquor Salesmen Union Local #195 affiliated 
with The Distillery, Rectifying, Wine and Allied Workers’ Internationai 
Union of America, AFL-CIO." 


During these meetings, according to the credited testimony of 
Canton, he advised the men of the procedures that would be followed in 
an effort to secure rccognition by Respondent of the Union as the bargaining 
representative of the salesmen: that he would first "send a demand letter 
to the company requesting recognition," and if a question was raised 
concerning the Union's majority status, Cantor said he would be willing 
to submit cards signed by the employees to a check by a neutral third 
party. However, "/i/f I didn't hear within about four or five days, the.. 
we would file a formal petition with the National Labor Relations Board,” 
which, he explained, would process the matter by consent agreement or by 
means of hearing and decision to an election. 6/ 


6/ All ten salesmen testified to participation in these meetings. Ho 
attempt will be made to analyze the variations in the individual 


testimony of these men, which is credited only to the extent consistent 
with the facts set out above. 
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Three other salesmen, Maynard, Legare and Sameloff, also 
signed union cards, as discussed hereinafter, although they did not 
attend the first four union meetings. 


A fifth union meeting, occurring in July, will be touched upon 
in the succeeding discussion of events. 


The Demand for Recognition 


On June 6, Canton sent Respondent a letter advising that "we 
represent a majority of the salesmen in your émploy," who he asserted had 
designated the Union as their collectivé-bargaining agent, and requested 
a meeting on or before June 12, for the purpose of negotiating a bargaining 
contract. Respondent consulted with its attorney on this matter 
immediately, but did not answer the Union’ letter. 


On June 12, the Union sent a petition to the Regional Office 
of the Board requesting certification as bargaining representative of the 
salesmen, which was docketed the next day as Case No. 1-RC-9643. 
Simultaneously, the Union sent a mimeographed letter to the employees 
advising them of its action. 


Respondent's Meetings with Individual Salesmen 


The following Friday and Saturday, June 16 and 17, all, or 
nearly all, of the salesmen were scheduled by Respondent to meet with 
Respondent's vice-president, Mervyn Lentz, and its comptroller, Stanley 
Goldstein, in one of Respondent's offices. In most cases, only one 
salesman was involved at a time in these comferences, although on occasion 
two or three were present in a single meeting. 


Nine witnesses called by the Gencral Counsel testified to these 
office meetings. Most of them testified that Respondent's comptroller, 
Goldstein, reviewed their past earnings with them, with obvious emphssis 
on how well they were doing. It was asserted that M. Lentz and Goldstcia 
discussed the Association and the Union with the salesmen, generally 
referring to the advantage of Operating with the Association and the 
disadvantage in bringing the Union into Respondent's operation. A number 
of the witnesses testified that they were questioned during these 
meetings about the Union, or Canton's letter, or both. 


E Alleged interrogation. Shea and Gasiorel: were intervicwed 
together. They state that they were asked what they knew about the Unicn. 
Gasiorek asserts that they were also asked if they had received any lectcrs. 
Shea avers that he stated that he had not received a letter. Deutsch, 
who was called in alone, testified that he was asked if he had received 
such a letter and states that he said he had thrown it away. During his 
individual meeting with M. Lentz and Goldstein, Leahy states that he was 
told that the Union had sent a letter, to which he replied that he had reev:. 
a copy. He indicated his opposition to the Union. Cohen, who was 
interviewed with Golaski and Sameloff (with Amoroso also present), test “ «9: 
that they were asked about their feelings toward the Union, to which hc 
replied that he was satisfied with conditions and did not. need anyone 
to represent him. He states that during the meeting Sameloff and Golaski 
(incorrectly called Gasiorek in the record) stated opposition to the Unio... 


Among the other witnesses, Smith testified he was not askec 
any questions; Paul agreed that he was not asked to commit himself to 
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either the Association or the Union; Kowalezyk made no mention of any 
questioning, nor does he say that he stated his position during the 
interview; McEnroe asserts he said he was for the Association and 
against the Union; Déutsch testified that Rosenbower, who was with him 
at the meeting, but did not test:.fy at the hearing, was so incensed 

at the Union that he said, during the intérview, that he would punch 
Ralph Canton on the nose if they met. 


Other asserted discussion of thé Association and the Unio. The 
testimony of Gasiorek, Leahy and McEnroe was to the effect that during the 
meetings in which they were involved, the management representatives asked 
them to stick with the Association, asserting that there was no need to 
bring an outside union in, for they would be able to work ‘their problems 
out together, through the Association. Kowalezyk stated that he was told 
that "the union wouldn't be able to help in any way [. We could be happy. 
We could get together and scratch things out ourselves." 


Smith stated that he was remindéd of what Respondent had done 
for the salesmen and the advantages of being able to work closely with the 
Respondent. Ina similar vein, Deutsch recalled that he was tola that 
Respondent was a close knit family which treated the employees’ problems 
as its own; that Respondent had always been successful and there was no 
need to bring in someone from the outside to tell them how to run their 
business. 


Several witnesses testified that during these meetings they 
were told that they had. been able to earn as they had: because of 
the Respondent's past methods of operation, which the Union could disrupt. 
Thus, Paul testified that he was told that he had been abl- to earn so 
mich because Respondent was flexible and operated as a "big happy family,” 
that by operating in this way his income was sure to grow; however, if 
the Union came in, "this would not be possible, and that my earnings would 
not go as they were." 7/ According to McEnroe, he was told’ that Respondent 
did not want the Union in because it would hurt their business, assertedly 
because of difficulty with suppliers, and that Respondent could be more 
flexible without the Union. McEnroe further stated that he was informed 
that he had earned a good sum of money, which might be jeopardized by 
the Union which allegedly would want more salesmen to be hired, thus 
possibly causing McEnroe to lose part of his sales territory. Leahy 
asserted that he was told that because of the men's “earning ability" 
with Respondent, this was not an operation "for the union to be involved 
in." Leahy further testified, "Mervyn Lentz said that the Company already 
had its own union. There was no need for another union to come in. we 
could work our problems out without outsiders running the Company. He 
said that outsiders could very well put a lid on the earnings of the 
salesmen so that you could not earn as much money as we had and we could 
work our own problems out through our own Association. More or less have 
a@ sort of -- well, I don't know how he described it, more or less showed 
a lack of confidence on the part of the men in management if they were 
to bring in an outside union." 8/ 


7 On cross-examination, Paul admitted that he was told during this 
meeting that it was important for the Respondent to maintain flexib: iicy 
so that it could grow, which it could do with its present operation, 
“but there could possibly be a question if we had the Distillery 
Workers in." 

8/ Leahy admitted that during this meeting, he discussed with M. Lentz 
and Goldstein his own_experiences in California which showed him 
that a union could "/p/ut a ceiling on the top earnings" of salesmen 
in this industry. ’ 
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Paul, Shea and Smith assert that during these intervicws, they 
were told that bringing the Union in could interfere with the present 
operation of the pension plan or with the loan feature of the welfarc plan. 
Thus, Smith states that M. Lentz said he thought that the Union would 
not permit the pension fund to be run the way it was presently being 
operated; Paul testified that M. Lentz stated that if the outside Union 
came in, the "credit union" might no longer exist, that "there was a 
possibility that the outside unionwouldn't go for a credit union;" 

Shee asserted that he was told that he wouldn't be able to borrow money 
from “the company," as in the past, if the Union came in, because in that 
event, Respondent would have to treat all of the men exactly alike, and 
could not lend to one without lending the same amount to all. 


On the other hand, the testimony of M. Lentz and Goldstein would 
indicate that no reference to the Union, or only a very limited reference, 
was made by either of them during these meetings with the men. M.Lentz' 
testimony would indicate no reference to the subject by the management 
officials at all. Goldstein at one point stated flatly that he "did not 
discuss the Union with any employees" during these interviews, but at 
another point asserted that the only time the Union was mentioned in these 
meetings was in connection with his asserted statements to salesmen that 
he did not know if the pension plan could continue if the Union opposed 
it, and his question of the men as to whether the Union had a loan feature 
such as that which the salesmen enjoyed with Respondent. Goldstein 
specifically denied that the men were told that “If a union comes in, 
we don't know if we can continue these benefits." 


Both Lentz and Goldstein assert that the main burden of their 
talks dealt with the salesmen's good earnings and fringe benefits under 
the present system of operations. It would further appear from Lentz’ 
testimony that there was some emphasis in these meetings on the fact that 
these benefits, or some of them, had been obtained through the Association. 9/ 
Goldstein denied discussion of the Association with any of the men in these 
meetings. 


In particular, M. Lentz denied that he asked Cohen's opinion 
of the Union or inquired as to whether he was for or against it; or that 
he asked Shea if he knew anything about the Union; or that he told McEnroe 
that he could lose part of his sales territory because the Union would 
want more members; or that he told Leahy that "the union would put a lid 
on his earnings"; or that he told Paul that the Union would impair his 
earnings growth, or that "the credit union could not exist with an outside 
union." However, Lentz states he did tell Paul, and the others, "that 
we had a pension and profit sharing plan that was favorable to the men, 
and there was a possibility we might not be able to continue it in the 
same form." Lentz testified that he does not recall asking any of the men 
about Canton's letter of June 12, but admitted that it was possible Leahy 
showed him the letter during the meeting. Lentz stated that Leahy "assumed 
that we were calling him in pursuant to the letter from the Union and he 
voluntarily expressed his distaste for the Union in that manner." 


9/7 Lentz testified that he and Goldstein agreed that they would discuss 


with the men, inter alia, "the benefits enjoyed by the men, some of 
which had been obtained through the Association." In the course of 
describing his talks with Leahy, Lentz stated, “We were talking about 
the benefits he had derived through the Association . . . ." However, 
in reference to the meeting with Shea and Gasiorek, Lentz stated 

that he did not recall making any comment about the Association, except 
that the relationship between it and Respondent “was a favorable one." 
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Paul called Adinolfi. Because of the sales meeting that day, 
they agreed that it would not be convenient for the sategmen to mect with 
Adinolfi before the following Friday and a meeting was set for that date, 
at 10 o'clock in the morning. Shortly thereafter, when Maynard inquired 
whether Paul made the phone call, Paul told him of the arrangements that 
had beer: msde. According to Paul, after the sales meeting had begun, 
he was called out by Mervyn Lentz who advised him to call Adinolfi's office 
again and arrange for a meeting that seme day at 5:00 p.m.; Lentz stated 
he would take care of bringing the sales meeting to a conclusion for this 
purpose; and instructed Paul to direct the men to attend the meeting in 
Adinolfi's offices that evening. 11/ Paul stated that when he advised 
the salesmen of the meeting, they were reluctant to gO apparently because 
of the time of the day, 12/ but, after he told them that he was only doing 
as he had been directed, all of the salesmen present went down to Adinolfi's 
office where they met with Attorney Kelly, an associate of Adinolfi's. 
Paul's testimony as to these events is credited. His testimony concerning 
Samuel Lentz was not denied. For reasons previously given Maynard's : 
testimony as to these events is not considered reliable. Paul's testimony 
that M. Lentz insisted on accelerating the date of the meeting is consistent 
with the evidence that the meeting was hastily called, without any prior 
notice, at an unusual and inconvenient time, and, as discussed below, 
was largely inconclusive. To the extent that Mervyn Lentz" testimony may 
conflict with that of Paul, Paul's version, as heretofore noted, is 
credited. ; 


All of the salesmen (except Leahy and the wine salesmen), together 
with Sandler and Amoroso, attended the meeting in the Association counsel's 
office that afternoon. It was stated by the attorney, Kelly, that the 
notice sent by the Union was probably a bluff instigated by one or two 
salesmen, and he suggested that the salesmen vote on authorizing the 
Association to continue as their bargaining agent. Som of the men present 
demurred, possibly because salesmen were absent, and one of th salesmen 
asked to see a copy of the Association's contract with Respondent. Kelly 
said that the contract was being brought up to date and would be presented 
at a later time. They were told that they would be advised of another 
meeting time. f 


Paul was thereafter notified by Adinolfi's office that another 
meeting with the salesmen would be held at Adinolfi's office at 10 o'clock in 
the morning, on Friday, June 30, and he instructed Respondent's switchboar: 
operator to so notify the other salesmen. Seventeen salesmen, and Amoroso 
and Sandler, were present at this meeting. A copy of the 1960 Association 


1i/ With respect to these mattcrs, in response to direct inquiry, Mervyn 
Lentz testified that he did not recall an instance in June when Paul. 
asked him when the sales mecting would end, that he did not recall 
discussing an Association meeting with Paul during this period, or 
offering Paul the use of his telephone to call Adinolfi. Lent~ 
stated he learned of an Association meeting which occurred on a 
Friday in June after it was over from a source he could not recall. 
Lentz denied telling Paul to direct the salesmen to go to Adinolfi's 
office, or that he directed employees to call a meeting of the Asgocia 
or that he suggested to or directed the Association's attorneys that 
a meecing be called. ! 
12/ It was indicated in the record that Friday was a day frequently devote” 


to office work and sales meetings. Association meetings were often 
held on Friday, but, so far as the minutes show, normally in the early 
morning or early afternoon on that day. As noted above, Paul's origin: : 
arrangement with Adinolfi was to meet at 10:00 a.m., the following 
Friday. 
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contract was available and was seen by at least some of the salesmen. 

(It does not appear that documents or writings memorializingthe 1962 and 
1963-5 benefits were made part of this presentation). It would also 

appear that, prior to thts period, this contract was either not known 

to the salesmen who testified, or had not been seen for a considerable 

period of time. At this meeting a vote was taken on the question of 
continuing the Association as -collective-bargaining representative. Ballots 
were handed out, which were apparently numbered. The final vote was 16 to 3 in 
favor of the Associetion. 


On July 5, counsel for the Association, Respondent and the Union, 
at a hearing on Case No. 1-RC-9643 in the Board's Regional Office, signed 
an agreement for the conduct of an election by the Board, in a unit of 
Respondent's ealesmen, to be held July 21, with both the Association and 
the Union on the ballot. 13/ 


At this time, as previously noted, the parties agreed that Sandler 
and Amoroso were supervisors within the meaning of the Act and ineligible 
to participate in the election. As a result Sandler and Amoroso were 
thereafter excluded from Association affairs and Amoroso was replaced as 
Association vice-president. 


Very shortly after the date of the meeting at the Board's Regionai 
office, Respondent's mlesmen, in response to messages conveyed by Respondent 's 
switchboard operator, or because of calls directly from Adinolfi, went to 
Adinolfi's office where, at his request, they signed papers authorizing 
the Association to act as their collective-bargaining representative. 
It would appear that these were signed during the salesmen's normal working 
day. Fourteen of these authorizations, dated from July 7 through July 1., 
were received'in evidence. In addition one other salesman signed an 
application for membership in the Association on June 30, 1967. However, 
during this same period, ten salesmen at a mecting of the Union signed 
a document favoring the Union. 14/ 


On the Monday prior to the election, which took place on Friday, 
July 21, according to the uncontroverted testimony of Paul, the president 
of the Association, he received instructions from Adinolfi to tell 
Respondent's warehouse manager, Geraci, to have the drivers come to Adinolfi's 
office that same morning. After being assured by Geraci that he would 


13/ Respondent offered to prove that Respondent's counsel and the 
Associations counsel were misled by the Board's hearing officer in 
agreeing that the 1960 contract was not a bar to an election. In 
essence the offer was that the hearing officer gave his opinion 
that the contract was not a bar, and counsel deferred to it. The 
Trial Examiner ruled that, while he would pass on whether the 1960 
contract might constitute a bar under the rules of the Board, 
insofar as that affects the issues in this proceeding, the question 
of whether counsel was in error in waiving the issue in the 
representation proceeding (whether misled or not) was not material 
or relevant to the issues in the present matter. 

14/ It appears that at a Union meeting held on July 13, ten salesmen 
signed a document asserting pressure upon them to adhere to the 
Association during this period. The document, which was the center 
of considerable controversy at the hearing in this matter, was 
finally admitted solely in connection with the credibility of 
salesman Legere, who was one of the signatories to the document, 
‘but at the hearing testified to the effect that he was inducec to 
sign a Union authorization card merely to get an election, and 
denied expressing himself as favoring the Union. As note hereinat.<> 
4t is not necessary to the decision of the issues herein that thcz. 
matters be resolved. 
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take the drivers to Adinolfi's office, Paul confirmed this to Adinolfi, 
who advised that it would not be necessary for Paul to come with them. 


On the next day, Tuesday, 
come to his office that evening. 
were present. He was given a cont 
employment to read and was told by 
agreeing with the statement made 
contract." The contract (actuall 
and another for the warehousemen) 
and the Association, Tuns 
to July 20, 1970. 

ere is no evidence of 

action of the Association, other than that set 


Respondent's pre-election group talks 


It would appear that Mervyn Lentz addressed the salesmen in 3 
group concerning representation by the Union on at least three scparate 
occasions. sions Samel Lentz spoke and on at least 

Bernard Sandler and Frank Amoroso spoke. 

ively litigated, General Counsel, in 

only that certain alleged remarks of Mervyn 
ion, were violative o; 


Leahy testified that the day before the clection, Mervyn Lentz 
spoke to the salesmen in a group, again remindi 
had progressed and how the business had grown 5 
over by Samel Lentz. Mervyn Lent 


the company 
contract and sign the contract 


strike." On cross-examination 

was even if the union were to get in doesn't 

to agree to @ contract and all that could mea Leahy 
also testified that, on thi hat 
"we /the salesmen/ have our own Association that we can work through, and 
we daft need any outsiders." : 


Inasmuch as Mervyn Lentz was unable to recall with any Jegrece 
of certainty what remarks he made on these subjects in any specific talk 
to the employees, there was no specific contradiction of Leahy '‘'s testimony 
on these matters, except that Lentz recalled that: he mentioned the subject 
of strikes on only one occasion, and at that time stated, in effect, 
that if the Union came in, he would discuss the issues with it, and “if 
we could not come to an understanding, that the alternative might be to 
strike." At another point Lentz stated that he told the salesmen 
that Respondent did not anticipate that this "would happen." 
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Except in the area of emphasis, there is not a great deal of 
‘ifference in the accounts given by the witnesses. However, on the basis 
of the whole record, I doubt that Lentz' statements to the salesmen were 
xpressed as moderately as his statements in the record indicate, and, 
in particular, his’ assertion that he affirmatively advised the salesmen 
that Respondent did not anticipate a strike as the result of disagreement 
over a contract if the Union came in, is not credited. 


Thus, 3 months ister, in a letter to the employees, dated 
October 17, answering certein Union assertions, M. Lentz’ position is 
stated, in part, as follows: 


4. It is unfortunate if any union attempts to stir up conflict 
and to create problems so it can get dues income. 


Some unions may try to sell you on wi whe hey can do for you. But 
remember th: this - in the final analysis tree company has to run the 
business and no union can an protect an cecthannensieyce from being relieved 
for insubordination or inefficiency for failure to do a good 
selling job or any other good cause. 


Ultimately no union can do any more than tell you to go on strike 
if the Company refuses to go along with its demands, and if that _ 
were to happen no union can get you jobs or keep you from being 
replaced. So take any union's promises with a grain of salt -- 
and eny threats that they may make should be reported to me 
immediately. 


5- Meanwhile, union or no union, as you already know, unions 
can't provide job security -- job security comes from working 
closely together to build a future that will be a profitable one 
and happy one for all of us. (emphasis added) 


It is unlikely that the message conveyed to the salesmen on 
the day before the election -- in an effort to defeat the Union -- was 
any less forceful. Leahy‘'s testimony is therefore credited. 


Additional pre-election activities of the Respondent 


In the early part of the week following the personal interviews 
of June 16 and 17, salesman Leahy was called into a private office where 
Semel Lentz spoke to him about the Union's organizational effort. Lentz 
stated that he would like to keep the Union out. In this respect, he 
suggested the formation of a committee of three or four salesmen to assist 
management in running the business, Lentz stated that his son, Mervyn Lentz, 
was destined to take over the business, and if the men selected the Union, 
this would be "a slap in the face" to Mervyn Lentz. Sammel Lentz did not 
testify and Leahy’s testimony as to the incident is credited. 


A number of events occurring within a few days of the clcection, 
some of which have previously bcen noted, are asserted to support the 
allegations of the complaint. In one of these, two or three nights before 
the election, Daniel Shea received a telephone call at home from Stanley 
Goldstein and Mervyn Lentz (on separate extensions) in which, according 
to Shea, they told him that persons close ta the Union had reported to 
Respondent that Shea was leaning to the "outside union," but that Respondent 
wished the salesmen (and thus Shea) to continue with the Association. 

Shea states that he asked who the informants against him were and said he 
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would rather not vote at all, so that he could avoid subsequent accusations 
with respect to the way he voted, to which Lentz and Goldstein replicd 
that they wanted him to vote. 


Goldstein testified that the telephone call had been made because 
he could not recall whether, during his individual interview, Shea had 
been reminded that he had been able to collect a large amount of money, in 
the past, from the major medical policy which Respondent provided. M. Lentz 
denied that there was any discussion of the Union, or mention that Respondent 
had learned Shea was "for the Union,” stating that the only thing he 
could recall that was discussed with Shea was “the major medical." Thus 
Respondent's testimony of the incident would indicate that this was a 
conversation about employee benefits totally unrelated to the representation 
contest, then approaching a climax. However, no other reason appears for 
bringing up this past incident (clearly well known to Shea) just at this 
time. All of the other evidence, as well as logic and reason, impels 
the conclusion that the call was part of Respondent's campaign to have the 
salesmen vote for the Association and against the Union, as Shea's account 
manifests. Shea's testimony is credited. 


’ Shea further testified that when he called his orders in on 
the day before the election, the switchboard operator told him that Samel 
Lentz wanted to talk to him. At that time S. Lentz told Shea that he 
understood Shea was on the fence, which Shea denied, and stated he wanted 
Shea "to vote number one ballot" (which Shea apparently understood to 
be for the Association, the Association having the first position, on 
the left, on the ballot). Lentz then told Shea that another employee wanted 
to talk to him, and Maynard was put on the phone. Maynard then made 
arrangements to drive down with his wife and have dinner with Shea and 
his wife that evening. It is considered unnecessary to consider the 
dispute over whether Maynard had other reasons for driving to that area 
that night, or whether, in fact, S. Lentz sent him to speak, to Shea, since 
the matters involved are, at most, similar to other conduct of Respondent 
considered herein, and thus cumulative. 


On the day before, or shortly before the election, a number 
of the salesmen were interviewed separately by Samel Lentz: in Respondent 's 
offices. The following accounts, which are undcnied, are eredited: 


1. As Frank Smith was leaving the offices, S. Lentz stopped 
him and queried him as to his attitude with respect to the election the 
following day. Smith answered that he had signed for the Association 
in Adinolfi's office. S$. Lentz asked if he would call the other salesmen 
and ask them to vote for the Association, which Smith declined on the 
ground that the other employees would resent it. 


2. Albert Paul was called into Samucl Lentz" office, where 
S. Lentz said that they should continue as "one big happy family," as 
in the past, that "there were some things we could do presently the way 
we were that we would be unable to do if an outside union came in, such 
as the credit union, such as outside loans from Mr. Lentz," and that, 
since Respondent now had the truckdrivers signed up (as Paul wa:, of coursc, 
aware), Respondent could do without the salesmen if necessary, and talc 
orders over the telephone instead. S. Lentz said that he had “never 
lost a fight in his life and wasn't about to lose this one." Paul 
replied that considering the 16 to 3 vote already had, Respondcnt ha? 
nothing to worry about, that he was his own man and knew how he: intenued 
to vote. 


JA-65 


TXD-478-68 


3. William McEnroe testified that in a private conversation 
Samuel Lentz told him that Lentz was turning the business over to his 
son, and didn't want him to be "choked @ affiliated" with the Union, 
and asked McEnroc, as an older salesman, to talk to some of the younger 
men to "see if we couldn't keep what we had and keep the Distillery 
Workers Union out." McEnroe states that Lentz was very determined to 
keep the. Union out, and told him that Lentz had just spent $10,000 to 
have certain legislation passed to assist the liquor industry, which _ he 
supported by a statement from an attorney, and was thus embarrassed for 
funds to do other things, saying that if Respondent had that money “to 
work with," it could have avoided its present trouble by using the moncy 
to keep the Union out. He told McEnroe that if the Union came in, McEnroe 
would lose money because "we couldn't operate the way we do," and asked 
him to call some of the men and explain this to them. McEnroe agreed 
with Lentz and said that he favored the Association. 


: 4. Anthony Kowalczyk was called in S. Lentz’ office where 
Lentz told him that the business would probably be turned over to Lentz! 
son and Lentz didn't want "a yoke" attached to his son. Lentz showed 
Kowalczyk a paper, showing that "it cost them a lot of money to do what 
he wanted to do to keep things going the way they should be going." 


5- Joseph Leahy was called into an office by S. Lentz, who 
discussed with Leahy the reasons he wanted to keep the Union out. Lentz 
showed Leahy a statement showing $10,000 which Respondent had spent in 
connection with legislatien in the interest of industry, and spoke of 
money which had to be spent to promote sales, apparently saying (chough 
the transcript is not clear) that the salesmen participate in the results 
of this. Lentz continued that he had signed the drivers to a new contract 
guaranteeing them $8500 a year, that they:were happy and would deliver 
to the customers even if the salesmen went on strike, in which event 
Respondent would take orders for its products over the phone. Leahy 
replied that he knew nothing about the Union and had no interest in it. 
Durirg thts conversation Lentz said Respondent "wanted to keep the Associatior. 
and keep the setup as it had been." 


Post-election Events 


At the election conducted on Friday, July 21, all 19 of the 
eligible salesmen cast ballots, 10 for the Association and 9 for the Union. 
Immediately thereafter’ Mervyn Lentz addressed the salesmen as a group, 
expressing the view that the closeness of the. vote indicated that there 
was dissension among the men, and suggested that they form a bargaining 
committee to work more. closely with Respondent in ironing out their 
problems. Adinolfi, who was present at Respondent's premises during 
the election, stated, according to Leahy, that he wanted to meet with 
the salesmen the following Friday to start work on a new contract. 


On Monday, July 24, however, the salesmen were informed that 
there would be a meeting that night at Adinolfi's office. Alfred Cohen 
testified that as he was leaving the Respondent's offices cn Monday, 
Samuel Lentz asked him, if possible, to nominate “Sonny Sposito and Lec 
Maynard for the bargaining committee." Cohen assented to this. (Though 
these two were later named to the bargaining committee, Cohen did not 


nominate them.) 
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: At the meeting that night, Adinolfi advised the men that it 
had been necessary to call the meeting on such short notice because Sam 
Lentz wanted the contract signed before the vacation period, beginning 
the first week in August. 15/ & bargaining committee consisting of Paul, 
Maynard, Sposito, Smith and Goldman were electcd, with instructions to 
compile a list of grievances from the salesmen which were to be the basis 
of negotiations with Respondent. Such a list containing 14 points was 
compiled. 


On the evening of Thursday, July 27, the five. committecmen met 
with Respondent at a dinner mecting. Appearing at the meeting for 
Respondent, or at its invitation, were Samel Lentz, Mervyn Lent:, Goldstein, 
Office Manager Mandell, Sandler and Milton Rubin, who it was explained 
might be connected with Respondent in the near future. The 14 points 
presented by the salesmen were discussed, without commitment by Respondent. 


The following morning, Respondent presented the committee with 
@ completed contract, which did not meet with the approval of the salesmen. 
During the course of several hours that day, the committee negotiated with 
Respondent, periodically reporting to and receiving the advice of the 
salesmen who were standing by in another part of the premises. At the 
end of that day, the Association and the Respondent were in agreement 
on a 3-year agreement. As a@ result of these negotiations, Respondent agreed 
to pay the salesmen $100 vacation pay, and, in the first year of the 
agreement, to pay one half of the men's Blue Cross and Connecticut Medical 
Service (CMS) premiums. It thereafter agreed to pay all of these premiums. 
At a meeting of the salesmen in Adinolfi's office the following 
Monday, Paul signed the agreement on behalf of the Association. Just before 
the mien went on vacation, Mervyn Lentz announced that the contract could 
not be signed because of the pending litigation (as noted above the charges 
in Case No. 1-CA-6027, and the objections to the election in Case No. 1-RC-96/.3 
were filed on July 27), but assured the salesmen that Respondent would 
live up to their commitments on vacation pay, and paymente for Blue Cross 
and CMS. It is clear that Respondent has paid these benefits. 


On October 13, 1967, the Association met and voted to suspend 
collection of dues and the election of officers pending the resolution 
of these procecdings. 


Cc. Supervisory Issues 


The General Counsel and the Union assert that Bernard Sandler, 
Frank Amoroso, Edward Horowitz and Morris Tarre were supervisors within 
the meaning of the Act during their employment by Respondent at times 
material to this Proceeding. Horowitz, Tarre and Sandler are no longer 
employed by Respondent. Amoroso is.' Réspondent vigorously insists that 
these men, at the times in question, were salesmen, not supervisors. 


There does not scem to be any doubt that Respondent held these 
men out to the public and to the men ag part of the management of Respondent, 
nor is there any question that the men so regarded them. 16/ Respondent's 


15/ While hearsay as to S. Lentz, this statement came into the record 


. without objection. The record as a whole shows that Respondent desired 
to have this matter concluded before the vacation period, anc, as 
the salesmen did not demr. 
for the General Counsel testified to this effect. 
pondent "s witness Maynard described the 
organizers of the Association as salesmen; “all, but Mr. Horowitz. 
He was a sales supervisor." Maynard algo said that, in 1952, the 
Association did not negotiate Horowitz because he “was in a 
cap erd's testimony, and the record as a 
its “Tarre and Sandler occupied 
pondent. - 5 
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sales force, as previously mentioned, is divided between a larger group 
who are assigned to liquor sales, and a smaller group who take care of 
wine sales. Horowitz was designated Sales Supervisor with respect to 
liquor sales. Tarre, whose employment overlapped that of Horowitz, was 
first designated Sales Supervisor and then Sales Manager. Sandler, who 
was employed in 1955, was hired as Sales Manager with respect to liquor 
sales, and was so introduced to the salesmen and so publicized in industry 
publications. Amoroso testified that business cards supplied by Respondent 
identify him as Wine Consultant and Wine Sales Manager. 


The circumstances of Sandler's employment by Respondent, itself, 
scems inconsistent with a contention that he was no more than another 
salesman. Prior to coming with Respondent, Sandler was Connecticut State 
Manager for Schenlcy, having supervision over other men. Respondent sought 
him out. He was advised that Samuel Lentz was about to retire and Respondent 
wanted Sandler to come with its organization, to be in charge of sales 
and to assist Mervyn Lentz. Sandler was given a written 2-ycar contract 
at a fixed salary. He was also assigned a small number of accounts, 
known as “house accounts," which he personally sold. He received no 
commissions on these sales, whcreas the regular liquor salesmen were paid 
commissions on salcs to their accounts and received no salary. 17/ It 
does not appcar that any salesman had a written or other contract with 
Respondent for a certain term of employment. Other than the benefits 
which flowed from his salaried status, and a more liberal expense account, 
it appears that Sandler's fringe benefits were the same as those of the 
salesmen. (M. Lentz stated at one point that he did not know the insurance 
coverage, that Sandler's was possibly higher than the others’. Later 
he testified that it was the same.) Respondent's top management, however, 
have somewhat different bencfits. There is a dispute as to whether Sandler 
also had a written contract by which Respondent granted him $2500 a year 
for the education of his children (M. Lentz asserting the fact; Sandler 
denying it), but it is not necessary to resolve that issue. 


The testimony of Mervyn Lentz and Stanley Goldstein was to 
the effect that Sandler was without authority or discretion in the sales 
operation or in the direction of sales personnel, except as directed by 
Mervyn Lentz. The record as a whole, however, is convincing that, while 
the ultimate authority rested with the Lentzes, Sandler -had considerable 
authority and discretion with respect to the day-to-day operation of 
Respondent's liquor sales. Thus, it seems clear that, with respect to 
liquor sales, Sandler was the only supervisor. othcr than Amoroso, who 
normally operated. in the field, visiting customers, investigating their 
complaints about Respondent's salesmen and other matters. Sandler 
concededly accompanied salesmen,in the course of their work, using his 
own discretion, normally, as to the area in which he worked, going where 
he thought the salesmen required assistance, and gave advice and instructions: 
to the salesmen in the performance of their duties. 18/ Since there is no 


17 Mervyn Lentz testified that Sandler's salary was related to his sales 
to the "house accounts." However since only one working day of 
Sandier's time was devoted to the house accounts out of a rather varied 
5- and sometimes 6-day workweek, it is difficult, in the absence of 
further explanation, to grasp the relationship. 


Horowitz, whose attitude at the hearing did not appear antagonistic 
to Respondent, stated that. his duties as Sales Supervisor included 
checking on the performance of the liquor salesmen. If the salesman 
was not meeting his quota, Horowitz would talk to the salesmen about 
this and make recommendations to the salesman for the improvement of 
_his performance. Horowitz would also report his findings on the 
salesmen's performance to Mervyn Lentz and might comment on the reasons 
for the salcsmen's failure to meet assigned quotas. Horowitz stated 
that he would discuss such problems with Lentz "because I would be. on 
the street and I would be knowledgeable about it." 
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evidence that Mervyn Lentz or Stanley Goldstein normally checked on these 
operations in the field, they mst of necessity have had to rely on 

reports brought back by Sardler, Amoroso, Tarre and Horowitz, who were 
assigned to guide the salesmen in their work. Thus, on an occasion. 

when Respondent wished to check up on a wince salesman, both Amoroso ancl 
Sandler were asked to investigate. Amoroso reported to Mervyn Lentz and 
Sandler to Goldstein (apparently because money matters were involved). 

Both recommended that the salesman be discharged. After an intervicw 

by Mervyn Lentz the man was discharged. Sandler testified that on occasion-- 
he recalled one specific occasion--he was asked about his opinion of a 
salesman's performance in the field. Mervyr. Lentz agreed that he would 
discuss with Sandler how the salesmen conducted themselves in their operatinas, 
where Sandler worked with the man involved} and stated that he would re‘y 

on Sandler's opinion and judgment," [ijn conjunction with other information 
I might receive.” 


‘It would also appear that the Sales Manager may intervicw applicants 
for employment and that his recommendations were followed. Sandler made 
such a recommendation with respect to salesman Rucben Deutsch whom Mervyn 
Lentz hired, after also talking to Deutsch, himself. 19/ It is noted that 
Horowitz also testified that he interviewed applicants for employment, when 
he was Sales Supervisorwith Respondent. 


_In the sales room at Respondent's offices, both Sandler and 
Amoroso had private desks, as did Horowitz and Tarre before them. Sanilcr 
had a phone for his use (which was also available to the salesmen) and 
was assisted by an administrative assistant who had a desk nearby. The 
salesmen performed thcir papcr work at tables; each of which was used 
by two salesmen. There is considerable conflict in detail as to what 
part the Sales Manager (or the Sales Supervisors) played in the assignment 
of quotas ito the men, the assignment or transfer of accounts, the conduct 
of sales meetings and the like. From the manner in which the testimony 
was given, as well as the record as a whole, I am convinced that the 
testimony of Mervyn Lentz and Stanley Goldstein tended to underplay the 
authority. and position of the SaJes Manager and the Sales Supervisor. 
The testimony of both Horowitz and Sandler, neither of whom are presently 
erployed by Respondent, indicate that they occupied a much more 
responsible position, as has been noted above. The testimony of Tarre, 
who also is not employed by Respondent, was consistent with that of 
Horowitz and Sandler, although he, himself, was not an impressive witncss. 
Amoroso, who is cmployed by Respondent, in his testimony as a whole, 
appeared to ascribe more importance to his position than was indicated 
by Lentz and Goldstein. 


197 Although on sur-rebuttal, Mervyn Lentz testified, in effect, that 
Deutsch was hired independently of Sandler's recomnendation, and 
specifically denied that Sandler was present during Lentz" meetings 
with Deatsch, during his previous testimony, he specifically stated 
that ‘Sandler was present during "some of the intezvicws" Lentz 
had with Deutsch. It is also noted that although Jentz originally 
stated that Sandler participated in interviewing Deutsch, since "He 
had known Deutsch before. He worked for the Schenley House,” 
Lentz later modified this to assert Sandler only knew Deutsch 
was with Schenley, but that Lentz was unaware of the extent of 
Sandler's knowledge sbout Deutsch, himself. 
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There docs not appear to be any reason to explore a3} of th 
details of this testimony. From the record as a whole it is clear that 
final decision on all operations of the business rested with Mervyn 
Lentz and Samuel Lentz. It is also quite evident, and it is found, that 
the Lentzes, and particularly Mervyn Lentz, regularly consulted with the 
sales managers, Sandler and Amoroso, (and the sales supervisors before 
them). with the respect to the salesmen and operations of the business, 
including the establishment of quotas, the reasonableness and fairness 
of quotas, the assignment of accounts to the salcsmen and the transfer 
of accounts among them, the performance of the salesmen, the agenda of 
salcs meetings and the manner of conducting them, and other policy matters. 
IT am also convineed from the positions held by the managers, and their 
acknowledged expertise, from their intimate and daily contact with the 
salesmen and knowledge of thcir ¢ctivities, and from the xrccord as a 
whole, that Respondent relied upon the managers’ advice and assistance 
and gave substantial weight to their recommendations. 


In the course of normal operations, Sales Manager Sandler would 
also give directions and instructions to the administrative assistant and to 
display personnel, as well as to the salesmen, and made assignments to 
cov2r accounts when salesmen were absent. The Sales Manager also presided 
on occasion--the frequency of which is in dispute--over sales mectings, 
effectuating the agenda set up in advance, introducing supplicrs, calling 
upon salesmen to speak, and the like. As previously noted, Sandler 
attended the July 27 negotiations at the invitetion of the Respondent, 
at a time when Respondent had agreed he and Amoroso were supervisors. 


While Amoroso's responsibilities with respect to wine salcs 
involved a smaller number of men (who were paid somewhat differently from 
the liquor men) and a somewhat different operation, his authority with 


respect to those operations appears substantially similar to that of 
Sandler in respect to the liquor sales. 


From the above facts, and the record as a whole, it: is found 
that Sancler, Amoroso, Horowitz and Tarre were supervisors within the 
meaning of the Act. In addition it is found that Respondent held these 
men out as persons who had authority to speak for Respondent concerning 
the employment relationship of the salesmen to Respondent, an: were so 
accepted by the salesmen. In the circumstances, Respondent may properly 
be held responsible for the activities of these men affecting: the employment 
relationship of the salesmen with the Respondent. N.L.R.B. v. Des Moines 
Foods, Inc., 296 F. 2d 285 (C.A. &, 1961); N.L.R.B. v- Solo Cup Co.. 237 F. 
2d 521 (C.A. 8, 1956); N.L.R.B. v. Fiore Brothers OT Co., 317 F. 2d 710 
(C.A. 2, 1963); See N.L.R.B. v. Mississippi Products, Inc.» 213 F. 2d 
670, 672-673 (C.A. 5, 1954). Respondent's contention that undcr cascs 
such as Nassau and Suffolk Contractors Assn., Inc., et al, 118 NLRB 174, its 
responsibility “would be quite limited “will be considered hexcinatcer 


D. Conclusions 


1. Alleged domination and support of the Association 
and related interference with the employees® 
right of free choice of representatives. 


Respondent, through its supervisors, assistcd in the formation 
of the Association, took an active part in the administration of that 
organization, and, on occasion, apparently sat on both sides of the 
bargaining table, as when Horowitz was a member of the Association's . 


JA-70 


£XN-478-68 


bargaining committec. The fact that Horowitz and Tarre were treasurers 
of the Association for so many years mey also account for the cstablished 
habit of the salesmen, difficult to understand otherwise, of paying dues 
into the organization year after year altHough they received little or 
no benefit from it. The record is also clear that Respondent gave 
substantial financial assistance to the Association, whether the money 
be considered a gift or an indefinite advance. However, all of this 
occurred prior to January, 1967, and may not in and of itself be found 

to be an unfair labor practice. 


There is, however, evidence within the period after January 27, 
1967, which establishes Respondent's continued interference in the affairs 
of the Association and assistance to it. The continued membership in 
the Association of, two supervisors, one of whom, Amoroso, was an officer 
of the orgenization, in light of the background of the organization, would 
necessarily serve to emphasize the status of the Association as an agency 
favored by the Respondent. While these two supervisors may not have had 
Occasion to play very active roles in the Association in 1967, the employees 
were entitled to be entirely free of such influences upon them to join 
and maintain their membership in or otherwise support the Association 
(whose asserted contract, it is noted, did not compel membership). 20/ 
The presence of the supervisors at the Jure 30 straw vote constitutes 
a particular, and substantive extension of this influence. 


Further, Respondent's use of the Association as an instrument 
with which to defeat the Union's organizational effort after June 6, 
1967, is evidence of Respondent's interference with, and assistance to 
the Association. Quite plainly, the Association's June 23 meeting in 
Adinolfi's office was held at the direction of Respondent. There is no 
indication that the Association anticipated any independent campaign against, 
or even resistance to the Union, prior to the insistence of the Lentzes 
that an immediate meeting be set up on that day. Respondent additionally 
asserted a willingness to assist in this project by concluding its sales 
meeting then in progress. Though the attempt to take a straw vote at 
the meeting was abortive, under the effective stimlus of Respondent 's 


20/ Respondent cites Nassau and Suffolk Contractors’ Association, Inc., etc., 
118 NLRB 174, in support of the argument that participation in a labor 
organization by minor supervisors does not necessarily constitute a 
violation of the Act for which Respondent is responsible. However, as 
that case illustrates, where such supervisory activity has been held 
permissible, the involvement has not only been on a limited basis, 
but has had a normal relation to a union which represented the 
supervisor in respect to his own working conditions. The Association, 
however, never has, and did not in 1967, represent the Respondent 's 
supervisors, who have made their own individual agreements with the 
Respondent for their personal working conditions, thus eliminating 
the usual legitimate justification for supervisory membership and 
limited participation in such an organization. Other cases cited 
by Respondent, such as The Powers Regulator Company, 149 NLRB 1185, 
relate to situaticns in which it has been held that an employer is 
not responsible under certain conditions, for supervisors previously 
included in the bargaining unit by agreement of the parties, which 
is quite distinguishable from the present case. 
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earliér insistence, a meeting was held a week later, at which the straw 
vote was carried out. 21/ 


Respondent further assisted the Association by its precipitate 
action in entering into asserted contractual errangements with the 
Association providing substantial benefits (it is asserted that Respondent 
granted an $8,500 guaranteed annual wage in these documents) to the 
drivers and warehousemen. By any standard of normal labor relations, 
the manner in which this asserted agreement was reached was manifestly 
unusual: There is no evidence of a request by the Association for such 
an sgreement, no evidence of any negotiations, and no evidence that the 
Association, as such, was aware of what was going on or approved of the 
result. In fact, the evidence is that the matters involved were kept secret 
from the officers and active members of the Association, and the resultant 
docement was presented as a fait accompli to the Association's president 
for signature. 


No reason for this amazing action taken just before the election 
is suggested by Respondent. However, the recori as a whole, and Samel 
Lentz’ activities, in particular, plainly indicate that this arrangement 
with the drivers and warehousemen was designed to coerce the salesmen 
in their choice of a bargaining representative, and it is so found. The 
message conveyed by the action was obvious: that those who adhered to 
the Association could expect to benefit from Respondent's favor. At the 
same time Respondent made plain to the salesmen that those who opposed 
Respondent's desires could expect an adverse result. 


This contrast was emphasized by Samuel Lentz in his talks with 
the salesmen the afternoon before the election. On the one hand, he indicated 
to several of them that Respondent would be willing to spend a considerable 
amount of money to keep the Union out, though it had been unable to do 
so up to that point because it was short of funds. On the other hand (following 
upon the assertion of M. Lentz that the only way the Union could force 
concessions from the Respondent was by striking), S. Lentz threatened 
that if the salesmen did select the Union and attempt by strike to force 
him to alter the present order of things, he had so arranged his affairs 
with the drivers that the Respondent could do without the salesmen 
altogether, a rather pointed indication of the purpose of the hasty pre- 
election arrangements with the drivers and warehousemen. As S. Lentz 
stated to Leahy, in the course of one of these conversations, Lentz had 


21/ However, it is not found that Respondent was responsible for the 
subsequent individual trips of the salesmen to Adinolfi's office to 
sign authorization cards for the Association, as contended by the 
General Counsel and the Union. There is no evidence that the 
Respondent directed, encouraged or ratified those visits. The 
salesmen's time was not closely regulated. Though the messages to 
go to Adinolfi's office were transmitted by the Respondent ‘s 
switchboard operator, it appears that the salesmen were accustomed 
to receive personal messages in this fashion. On the whole record, 
however, as noted hereinafter, it is found that the execution of: 
authorizations for the Association, during this period, resulted 
from Respondent 's encouragement of adherence to the Association, and 
was not a free and voluntary act on the part of the salesmen. 
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“never lost a fight in his life and wasn't about to lose this onze." 
McEnroe also recalled from his conversation with Lentz that evening that 
Lentz was determined to keep the Union out, as, indeed, the record as 

a whole confirms. 


Respondent, however, argues, in effect, that it may not be 
held responsible for this conduct, inasmuch as its action in “agreeing 
to negotiate a new contract with the Association for the warehousemen and 
truck_drivers" was taken "in reliance on the representation of /the Board's 
agent/." (Brief, p. 10). Respondent's theory, in effect, appears to 
be that but for the assertedly erroneous advice of the Board agent 
that the 1960 contract was not a bar to a present election, the Respondent 
would not have agreed to an election, and the conduct complained of would 
not have occurred. However, as hereinafter discussed, the Trial Examiner 
finds that the 1966 Association contract was not a bar to a present 
election in 1967, on the facts of this case. In any event, having agreed 
to an election to be conducted under the rules of the Board, Respondent 
did not have the right to unilaterally abrogate its agreement by creating 
a situation in which a free and fair election was impossible. 

‘ 

Following the election, and in a similar pattern, Respondent 
suggested and encouraged immediate collective bargaining for the salesmen, 
sought to interfere with the selection of the Association's bargaining 
committee, negotiated with the Association for terms of employment of 
the salesmen, and, within about one week after the election agreed to 
substantial additional benefits for the salesmen. Though Respondent 
thereafter refused to sign the agreement, stating that it had been advised 
that this was illegal, it nevertheless reaffirmed and put into effect 


the benefits agreed upon, even though objections to the election were 
already on file. 


Respondent's brief does not mention these post-election events. 
However, these actions obviously reaffirmed the favored position of the 
Association, and gave it added assistance, providing substantive proof 
of the benefits flowing from adherence to the Association, which had been 
foreshadowed by Respondent's prior conduct. The haste with which this 
matter was carried out shows scant respect for the election process which 
had not been completed. Moreover, since, as discussed hereinafter, the 
Union's objections to the election were meritorious, Respondent's 
conduct additionally interfered with the employees’ rights under the Act 
and further served to prevent a free and fair election in which representation 
of its employees might be decided. See Midtown Service Co., Inc., et al, 
171 NLRB No. 161 


An issue is also raised with respect to the support rendered to 
the Association prior to the election by Respondent's statements of preference 
for the Association, urging employees to vote for and maintain allegiance 
to the Association, disparaging the Union, and soliciting employees to 
persuade other employees to adhere to and support the Association. 


Respondent, citing Rold Gold of California, Inc., 123 NLRB 285, 
and other cases, argues that Respondent may legally indicate its preference 
in a situation where two unions are competing for the right to represent 
its employees. However, this issue cannot be decided as an abstract 
principle of law, but must be determined in its context. See, i.e., 
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Builders Supply Co. of Houston, 168 NLRB No. 29 (holding a statement of 
preference not to violate the Act in the absence of a context of coercion). 22/ 
Where, as in this case, such preference is given oné of the competing 

unions in a pattern of other, substantial assistance, accompanied by the 
pressure of individual interviews in Respondent's private offices, cf. 

Agway Petroleum Corp., 170 NLRB No. 95, and other coercive conduct, it 

becomes part of the warp and woof of a fabric of repressive conduct designed 
to prevent a free choice of representatives by the employees and is thus 
violative of the Act. Integral to this course of conduct were the 
pre-election efforts of Samel Lentz to solicit Leahy, Smith and McEnroe 

to assist him in his efforts to have the employees reject the Union and 

adhere to the Association, see Bourne v. N.L.R.B., 332 F. 2d 47 (C.A. 2, 1964); 
N.L.R.B. v. Firedoor Corp., 291 F. 2d 328 (C.A. 2, 1961), and Respondent's 
course of interrogation of the salesmen sbout union activities and their 
voting intentions, which was clearly coercive within the standards of the 
Courts Bourne and Firedoor decisions. 


Also running through the evidence is <he recurrent: theme that 
the employees could accomplish more with the Respondent if the Respondent 
could continue as in the past and was not "yoked" to, or rendered inflexible 
by the Union; that the salesmen would do less well, and might lose benefits 
if the Union came in, possibly because the Union might object to benefits 
which the employees had or seek conditions inimical to the employees 23/; 
that the men could work out their problems through the Association and 
did not need the Union; and that bringing the Union in would: constitute 
a “slap in the face" or indicate a lack of confidence in management. The 
General Counsel and the Union seem to urge that these matters be considered 
as separate violations of the Act. In the aggregate, this campaign against 
the Union bears considerable resemblence to the situation found violative 
of the Act in N.L.R.B. v. Beatrice Foods Co., 183 F. 2d 726 (C.A. 10, 1950); 
however, the Trial Examiner considers these matters are fairly included 
within the course of conduct herinbefore considered, and sees no reason 
to pass on them as separate violations of the Act. 


By the above acts and conduct, and upon the record, as a whole, 
it is found that Respondent interfered with, restrained and coerced employces 
in the exercise of their rights under the Act and interfered with che 
administration of the Association and furnished that organization assistance 
and support, in violation of Sections 8(a)(1) and (2) of the Act. 24/ 


22/7 But see Levi Strauss & Co., 172 NLRB No. 52, footnote 10, where, 
citing prior Board and Court decisions, the Board reaffirms the doctrine 
that where an employer is faced with "a two-union situation,” "the 
employer mst be strictly neutral -- he cannot give any form of suppori. 
to one of the rival unions; if he does he violates Section 8(a) (2) 
of the Act." , 

23/ It is noted that though it appears that M. Lentz and Goldstein, 
in their interviews, indicated that the earnings of the men, their 
pension plan and loan privileges would be threatened by action of 
the Union, S. Lentz, in his talks with the men, asserted that tie 
men would endanger their earnings and their benefits by bringing 
the Union in, without such qualification. 

24/ Allegations in the complaint that Respondent permitted officers 
and representatives of the Association (1) to conduct business of the 
Association in Respondent's offices and (2) to leave Respondeat's 
premises during working hours to conduct Association busincss are 
found to be without merit and it will be recommended that they be 
dismissed. Allegations that Respondent refused the Union equal 
privileges with the Association to solicit membership on its 
premises were dismissed, on motion, at the hearing. ! 
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However, as Respondent well argues, the proof presented by the General 
Counsel, falling within the 6-month period prior to the filing of the charge, 
does not support his contention that the Association was dominated by 

the Respondent and it is so found. See Coca-Cola Bottling Company of 
Sacramento, etc-, 146 NLRB 1045. In this connection, the Union's argument 
that Respondent's employment of Schatz & Schatz as their attorneys, beginning 
in 1966, indicates control of the Association, since one of counsel in 

that firm had been counsel to the Association from its inception, has been 
considered, and is found quite unpersuasive, : 


2. Alleged violation of Section 8(a)(5) of -the Act 


A. The Appropriate Unit 


Respondent 's warehousemen, drivers and salesmen perform functions 
normally associated with those classifications. The warehousemen, who 
work at the Respondent's premises in Hartford receive goods, store them, 
and prepare the products for delivery to Respondent's customers as their 
normal functions. The drivers may assist the warehousemen, but their 
principal function is the delivery of the product from Respondent's 
warehouse to the premises of the customer. It appears that these operations 
are carried on in more than one shift. These men punch a time clock 
and are hourly paid. Some of their fringe benefits are the same as those 
enjoyed by the salesmen. 


Respondent's salesmen visit customers within a certain territory, 
or in accordance with assignments made by Respondent. Thus, the great 
majority of their time is spent away from the Hartford plant. In addition 
to persuading the customer to buy the products distributed by the 
Respondent, the salesman has certain responsibilities in assistiny the 


customer with the promotion of those products. There is some variation 
between the efforts of those primarily considered wine salesmen and that 

of the liquor salesmen, although the ultimate sales and promotion objectives 
appear to be the same. The liquor salesman is paid on the basis of a 
commission on the sales to the customers assigned to him. The wine men 
are paid a guarantee, but can earn more if they execed the assigned level 
of salcs. As has been noted, at the Hartford plant, the salesmen have 
assigned tables in the sales room, which is physically separated from 
the warehouse area in which the warehousemen and drivers perform their 
in-plant functions. Not all of the salesmen work out of the Hartford 
plant, some of them, in outlying areas, working from their homes and 
occasionally coming in to the Hartford location. The others apparently 
check in each morning before going out in their territory to visit their 
customers. On Friday, the salesmen frequeritly come into the office to 
do paperwork and attend scheduled sales meetings, at which they discuss, 
or are instructed, often by outside suppliers, in sales promotions, contests, 
or similar sales techniques. 


On occasion, as in taking inventory, salesmen may . help in the 
warehouse. Also on occasion, when an emergency dclivery is necessary, 
the salesmen may take the product from the warehouse, put it into his 
personal car and deliver it himself. The salesman normally uses his own 
personal car in visiting his customers, for which he is not normally 
reimoursed. He also makes collections from his customers in payment for 
products sold. On occasion, when a salesman is absent, a warechousemen 
‘or a driver may be assigned to cover his accounts. In such case, and when 
a driver may pick up an order from a customer, the salesman receives the 
commission on the sales made. Also on occasion, the salesman may hav-: 
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direct contact with the drivers, or possibly with the warehouseman with 
respect to particular deliveries, although it appears that orders which 
are executed by the warchousemen and drivers are turned ‘in by the in-town 
salesmen, or called in by the out-of-town salesmen, snd are processed 
through a regular procedure. Men originally employed in the warchouse 
area have become salesmen in this operation, but this does not scem to 
have occurred recently. 


The warehousemen and drivers are supervised by separate 
supervisors who are responsible to Comptroller Goldstein. The salesmen, 
as has been found, were at times material herein, supervised by Sales Manager 
Sandler and Wine Manager Amoroso, who were responsible directly to 
Mervyn Lentz. It does not appear that Goldstcin had any direct supervisory 
duties with respect to the sales force. 


Respondent argucs (bricf, p. 38) "that the only appropriate 
unit includes warehousemen, truck drivers, and salesmen, since there is 
an interchange and overlapping of functions, a closc dependence on cach 
other, an important cooperative cffort which is aimed at serving the 
customer efficiently, and a joint collective bargaining history which 
commenced with a Board certification in 1952."" The General Counsel and 
the Union argue that a unit of salesmen, excluding other employees 
should bé found an appropriate unit on the facts of this case. 


The prior Board certification, as the cases have consistently 
held, is not necessarily binding in this situation, since it was originally 
established by consent of the parties. Coca-Cola Bottling Co. of Baltimore, 
156 NLRB 450. Nor is the collective-bargaining history which followed 
upon that certification persuasive that the Association, by joint bargaining 
on behalf of the salesmen as well as the warehousenen and drivers, has 
achieved a stable and on-going collective-bargaining relationship with 
the Respondent in an overall unit. Aside from the fact that no written 
contractual relationship resulted from the certification of the Association 
until 1960, even that relationship soon lapsed into inactivity. Though 
the evidence is that the Association, in 1962, initiated and negotiated 
improvements in life insurance and major medical benefits, these were 
never incorporated in a written collective-bargaining agreement. Moreover, 
after 1962, there is no mention on the Association's minutes of any 
meeting with the Respondent prior to the events of July, 1967. No 
grievances were handled. The only asserted contact between the Respondent 
and the Association during that period, and that is disputed, related 
to the establishment of a pension program. And the record is'clear that 
the Respondent regarded the cstablishment of the pension plan as a unilateral, 
gratuitous grant on its part, and so expressed the matter, in effect, 
to the employees in 1965. These benefits were not included in a collective- 
bargaining contract signed by the Association. In 1967, even these employees who 
remembered the 1960 contract, had not seen a copy for a long time; indeed, 
the Association's counsel was at a loss to readily produce a copy. In 
these circumstances, it cannot be said that the bargaining relationship 
involved, or the 1960 contract, has created that real stability in 
industrial relations which fulfills the purposes of the Act and which should 
be accorded weight under the decisions of the Board. Cf. Vangas, Inc., 

167 NLRB No. 111; Raymonds, Inc., 161 NLRB 838; Lecal 1098, International 
Hod Carriers,ctc. (Bernard Card & Sons, Inc.), 140 NLRB 1147. 25/ 


257 The General Counsel and the Union also argue that the bargainiug history 
prior to 1967 should be considered tainted because of the participation 
of supervisors Horowitz and Tarre and other assistance given the 
Association by the Respondent. The Trial Examiner does not think it 
necessary to pass on this point and therefore has given no weight 
to this argument. : 
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While there are factors, including the 1952 certification 
of the Association, which indicate that a unit including salesmen, 
drivers and warehousemen may be appropriate, the record is far from 
convincing that this is the only appropriate unit. The record, indeed, 
shows a considerable diversity of interest between the salesmen and the 
other employees. They have quite different conditions of work, hours, 
methods of compensation and supervision. Indeed, the Respondent agreed 
that the salesmen might compose an appropriate unit which could be 
represented separately from the other employees, in consenting to an 
election in the represehtation case. This also accords with the policy 
of the Board in situations such es presented here. See, i-e., Plaza 
Provision Company (P.R.), 134 NLRB 910. For these reasms, the Trial Examiner 
finds that the following constitutesan appropriate unit for the purposes 
of collective bargaining, on the facts of this case: All wholesale 
salesmert employed by the Respondent at its Hartford, Connecticut facility, 
excluding warehousemen, deliverymen, office clerical erployees, professional 
employees, guards, and supervisors as defined in the Act. 


B. The Union's Majority Status 


At; the times material herein, Respond-nt employed 19 salesmen 
at the Hartford plant within the appropriate unit set forth above. When 
the Union made its request of Respondent for recognition and bargaining 
on June 6, the Union held authorizations designating it as the collective- 
bargaining representative from 12 of the salesmen, and within 3 days 
thereafter, and at times when Respondent refused to recognize the Union 
and bargain with it, the Union held 13 authorizations. 


Respondent contends that authorization cards, as such, are 
unreliable evidence and therefore should be given no weight in determining 
whether the employees wanted the Union to represcnt them; that, even 
if they are to be given weight, the fact that Canton stated that they 
might be used as evidence of employee interest in the Union in support 
of a petition for an election should be considered to invalidate them; 
and particularly that the authorizations of Maynard, Goldman, Sameloff and 
Legare should be invalidated. The General Counsel and the Union, of 
course, argue that 411 of the authorizations are valid. 


With respect to the claim that authorization cards are an 
unreliable means of proof of majority status, there can be no question 
but that a free and fair secret ballot election is much to be preferred 
over any other type of evidence of the desires of employees in regard 
to representation. However, that does not mean that authorization cards 
are not probative evidence of tha: fact in these cases, as many decisions 
of the Board and the Courts teach us. It is also a familiar rule of law 
that when the party calling for the best evidence of a fact has itself 
made the production of such evidence impossible, it cannot complain of 
the proof of that fact by secondary evidence. Similarly, where the 
employer, as here, has prevented the ascertainment of the employees’ desires 
as to representation through a free and fair election, he may not be 
heard to complain if that fact is ascertained through other probative 
evidence, such as authorization cards, which may form the basis for an 
appropriate remedy. See N.L.R.B. v. Gotham Shoe Mfg. Co., Inc., 359 F. 2d 
684, 687 (C.A. 2, 1966), and cases cited. 


The issue is one of fact--the determination of the zurpose 
of the employee in his objective act of signing a card bearing certain 
writing--and this mist be determined on the basis of the record as a whol«, 
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as in the case of any other factual issue. In determining this issue, 
the language of the card signed, particularly if unambiguous, as is the 
case here, is entitled to considerable weight. As stated by the Court 
in Jas. H. Matthews & Co. v. N.L.R.B., 354 F. 2d 432, 438 (C.A. 8, 1965), 
"(t)he very act of signing an authorization card by an employee, absent 
real proof of fraud or deceit, calls for a finding that the employee knew 
what he was doing." See also Levi Strauss & Co-, supra. 


In the instant case, we are dealing with men of some substance 
and intelligence, who may well be held to have known "what they were doing" 
when they executed such authorizations. With respect to the ten men (Shea, 
Gasiorek, Smith, Paul, Cohen, Kowalczyk, Leahy, McEnroe, Deutsch and Goldman) 
who attended Union meetings prior to June 6, as has been noted previously, 
these men were told by Canton that, while an election might be necessary 
as a final resort to prove the Union's majority status, the Union's initial 
effort would be to seek to have Respondent recognize the Union as the 
bargaining representative of the salesmen on the basis of the authorization 
cards. In such circumstances, the authorization cards signed by these 
men ee sa counted. See N.L.R.B. v. Gotham Shoe Mfg. Co-, Inc-., supra 
at 686. 26 


Salesman Bernard Sameloff, who did not attend these Union meetings, 
also signed a card in favor of the Union, on June 5. However, Sameloff, 
who testified that the signature and the date on the card are in his 
handwriting, asserts that he has no present recollection of the circumstances 
under which the authorization was executed. This testimony accords with 
his statement given to Respondent's counsel, prior to the hearing (and 
prior to being shown the card which he identified), that he had no recollection 
of having signed a card in behalf of the Union. While it is possible 
that the execution of the card may have slipped Sameloff*s mind when he 
talked to Respondent's counsel about it, I find it rather hard to believe 
that his memory remained as blank as he asserted when he was confronted 
with the card itself, which he agrees he executed. Though the resolution 
of this point is not critical to a determination of the validity of Sameloff's 
card, it does bear on the question of credibility. 


26/ At one point, salesman Norman Goldman testified, in response to a 
leading question, that Canton told the men during these meetings that 
the cards were “only for an election." This is not credited. Not 
only is Goldman the only witness who attended the Union meetings 
who so testified, but his testimony as a whole indicates that this 
was not what Canton said. Thus, when asked if Canton stated, at 
the meeting at which Goldman signed his card, that Canton ‘ould 
make a demand upon the Respmdent, Goldman answered, ". . . He said 
if he could get enough signaturcs on the cards, that would constitute 
a majority, that this is what he would do." When asked if Canton 
did not say he would do this before going to the NLRB for an election, 
Goldman stated that he could only remember that Canton "mentioned both 
the NLRB and Brescome in the same breath." Goldman also affirmed 
that Canton told the salesmen that he was going to make a demand for 
recognition on Respondent if he could get enough signatures from che 
men. Not only does this testimony serve to confirm Canton's testimony 
which has previously been credited, but Goldman's, own testimony, 
and other evidence, shows that Goldman was not interested in the procedures 
involved, but was interested in what the Union could do for-him, anc 
was an ardent supporter of the Union at the time he signed his card. 
On the record as a whole, therefore, there is no reason to find thar 
Goldman was induced by fraud or deceit in authorizing the Union to 
represent him. F 
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There is no evidence that Sameloff was induced by fraud or 
misrepresentation to execute the card involved, which is an unambiguous 
designation of the Union as his bargaining representative. Samecloff states 
he "mst have" read it. Nor does it appear that Sameloff was opposed to 
the Union. To the contrary, he had been a member of the Union when employed 
at another place, after which he went into a business venture of hig own 
before coming to work for Respondent, sometime late in 1966. Shortly after 
his employment with Respondent, Sameloff had a conversation about the 
Union with salesman Deutsch. Sameloff states, "I thought I had never 
left the Union," but when Deutsch told him that he needed a “withdrawal 
card," Sameloff sent the Union a $2 fee for such a card, which he received, 
effective for one year from November 1, 1966. Sameloff described the 
card as providing that upon his return to "this industry," if the "housc" 
he worked for "was union, I was automatically union." When Sameloff, at 
the end of 1967, realized that his withdrawal card had expired, in January, 
1968, he sent the Union another $2 fee to have it renewed. 


Sameloff, nevertheless, testified that, during this period, he 
expressed himself to all his fellow employees as not wanting anyone to talk 
for him "until I know whether we are union or not." He stated that, based 
on his experience at his previous employer, he understood this would be 
determined by a secret ballot election (though, in his experience, this 
might be conducted by the employees among themselves and did not require 
a Board election). I do not credit Sameloff in these respects. Those 
objective facts which have been set forth are clearly consistent with 
@ purpose to have the Union represent him both before and after the Board- 
conducted election on July 21, whereas his present testimony, not long 
after the events, and in part subjective in character, would indicate an 
attitude inconsistent with what he actually did at the time. It is therefore 
found that Sameloff's card constitutes a valid designation of the Union 
as bargaining representative. 


There is a conflict in the testimony as to the circumstances 
in which Legare and Mayhard signed cards for the Union. Inasmuch as 
the 11 cards heretofore found valid constitute a clear majority of the 
19 salesmen who comprised the appropriate unit at times material herein, 
it would unnecessarily lengthen this decision to discuss those conflicts, 
except it may be noted, for reasons discussed, in part, previously, that 
I do not find Maynard's account of the events surrounding his execution 
of the Union card complete or convincing. 


C. The Refusal to Bargain 


Respondent contends that, even if the Union held authorizations 
from a majority of the salesmen, Respondent had a good faith doubt that 
this was so, and was therefore entitled, as a matter of right, to refuse 
to bargain until the Union proved its status by an election. Respondent 
points to the fact the men deliberately misled it as to their intentions; 
that a majority of the men also signed authorizations for the Association 
during the same period; that it would have been ‘improper for Respondent 
to choose between the two contending unions after the Union had filed a 
petition with the Board, which would normally lead to an election; and 
that it was entitled to rely on its 1960 contract with the Association. 


However, these contentions do not stand up under analysis. 


As noted above, the Trial Examiner does not consider the 1960 contract, 
as a matter of law, to constitute a bar to the selection by the salesmen 
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of a new representative at the times material to this matter. To be a 

bar, such a contract must serve at least two objectives: first it 

should contribute to industrial ability by providing the parties an 

accurate code by which their relations in the plant may be guided, and, 
secondly, it should provide a ready reference "cc which employees and 
outside unions" may "look to predict the appropriate time" when the prior 
bargaining relationship may be challenged. See Union Fish Company, 156 

NLRB 187, 191. In the present casc, the 1960 contract had fallen into 

such @ state of desuetude that it could not be said to be in current 

use; there is no evidence that the Association, in fact, had represented 

the employees in collective bargaining or in the adjustment of grievances 

for a number of years; -major terms of the employment relationship establisheu 
by the Respondent were not contained in a written agreement between the 
Respondent and the Association; and the agreement itself was not readily 
accessible to the employees or an outside uriion. In the circumstances 

of this case, it is found that the 1960 contract was not 3 bar to the 
selection of a collective-bargaining representative in 1967. See 

Raymonds, Inc., supra; Local 1098, International Hod Carriers, etc., supra, at 
1153. 


Respondent's asserted reliance upon the authorizations executed 
in favor of the Association is likewise misplaced. These were signed a 
month or more after the request for bargaining and there is no evidence 
that Respondent was aware of them (although it may have heard of the 
results of the June 30 straw vote). They obviously played no part in 
Respondent 's decision not to recognize the Union as the salesmen's bargaining 
representative. In any event, those events could not serve as the basis 
of a good faith doubt, since the June 30 straw vote and the employces’ 
acts of adherence to the Association was the direct result of Respondent ‘'s 
illegal solicitation of the employees to take such action, end thus was 
not the free and voluntary action of the employees. 


In effect, Respondent's main position is that, when confronted 
by two contending unions it should not be required, at its peril, to choose 
between them, but may await a Board resolution of the problem. This position 
may very well be valid where neither of the two unions is illezally assisted 
by the Respondent and the Respondent itself does not engage in conduct 
which serves to thwart the Board processes which are designed to determine 
what the employees want. However, here Respoment actually did choose 
between the two contending unions and give illegal assistance to one of 
them, making a free and fair election impossible, as has been found. 
Since, in fact, Respondent's refusal to bargain was, manifestly, for the 
purpose of gaining time to destroy the Union's majority status, it is 
found that it had no good faith doubt of the Union's majority. See N.L.2.B. v- 
Gotham Shoe Mfg. Co., supra, at 687. It is therefore found that by 
its refusal to bargain, as set forth, the Respondent violated Section 8(a)(5) 
of the Act. 


3. The Objections to the Election 


Respondent first contends that the hearing on objections in 
Case No. 1-RC-9643 was improperly consolidated with the hearing on issv>s 
raised by the complaint in Case No. 1-CA-6027. It is contended that th. 
Regional Director exceeded his authority under the Agreement for Consent 
Election in the representation cas¢ in delegating to the Trial Examiner 
the conduct of a hearing upon the objections which, under the conseat 
election agreement, the Regional Director is authorized to hold; that 
the Trial Examiner exceeded his authority by hearing the evidence on cnc 
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Union's objections to the clection; and that Respondent was denied due 
process because the rules of evidence applicable to the two procecdin:> 
which were consolidated are different, and, assertedly, the burden of 
proof in supporting the objections should be borne by the Union, while 
the burden of sustaining the allegations of the complaint is upon the 
General Counsel. Lastly, Respondent contends that the objections should 
be dismissed as lacking in merit. 


In passing upon Respondent's motion to sever the two proceedings, 
for reasons stated on the record, the Trial Examiner held at the hearing 
that the Regional Director had authority to consolidate the two procecdings 
for hearing and that the Trial Examiner had the authority to hear evidence 
on the objections to the election and to pass on the issues raised. Sincc 
the time of the hearing, the Board has passed upon these issues and has 
confirmed the conclusions which were reached at the hearing. Sce Chelsea 
Clock Company, 170 NLRB No. 21. 


Respondent points to no specific situation or evideace in support 
of the claim that it was deprived of due process. So far as the Trial 
Examiner can see, if the two matters had been severed, the same evidence 
would have been received in the unfair labor practice proceeding under 
the same rules of evidence as were applied here. Certainly the evidence 
discussed with respect to the issues framed by the complaint show that, 
withinthe period between the filing of the representation petition -and 
the date of the election, Respondent improperly interfered with the election 
and deprived the employees of a free choice. It is difficult to see how 
Respondent was prejudiced because the evidence was taken in one hearing, 
rather than being duplicated at two hearings. 


For the reasons stated, it is found that Respondent's contentions 
are without merit and that the election held on July 21, 1967, should be 
set aside. It will therefore be recomended to the Regional Director that 
the election on Case No. 1-RC-9643 be set aside, but that no new election 
be directed pending final action by the Board upon the recommendation 
hereinafter madé that Respondent be ordered to bargain with the Union 
upon request. . 


Conclusions of Law 


1. The Respondent is an employer engaged in commerce within 
the meaning of Sections 2(2), (6) and (7) of the Act. 


2. The Union and the Association are labor organizations within 
the meaning of Section 2(5) of the Act. 


3. All wholesale salesmen employed by the Respondent at its 
facility in Hartford, Connecticut, excluding office clerical employees, 
warehousemen, deliverymen, professional employees, guards and supervisors 
as defined in the Act, constitute an appropriate unit for the purposes 
of collective bargaining within the meaning of Section 9(b) of the Act. 


4. On June 6, 1967, and at all times thereafter, the Union 
was, and continues to be the exclusive representative of the employees 
in the appropriate unit found above for the purposes of collective bargaining 
within the meaning of Section 9(a) of the Act. 
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5. By the 4cts and conduct herein found violative of th: Act, 
the Respondent has engaged in and is engaging in unfair labor practices 
within the meaning of Sections 8(a)(1), (2) and (5) of the Act, which 
unfair labor practices affect commerce within the meaning of Sections 2(6) 
and (7) of the Act. ; 


The Remedy 


It having been found that the Respondent has engaged in unfair 
labor practices in violation of Sections 8(a)(1), (2) and (5) of the Act, 
it will be recommended that Respondent cease and desist therefrom and take 
certain affirmative action designed to effectuate the policies of the Act. 


Since it has been found that the Respondent has violated Sections 6(a) 
(2) and (1) of the Act by various acts and conduct giving aid, assistance 
and support to the Association, it will be recommended that the Respondent 
withdraw and withhold a11 recognition from the Association as the collective 
bargaining representative of any of Respondent's employees, amid ccase 
giving effect to any collective bargaining contract with the Association, 
or to any modifications, extensions, supplements, or renewals of such 
contract or contracts, unless and until the Association shall have been 
certified as the exclusive bargaining representative pursuant to a Board- 
conducted election among Respondent's employees in a unit or units appropriate 
for the purpose of collective bargaining. Nothing in the Recommended Order 
set forth hereunder, however, shall be construed to require the Respondent 
to vary or abandon any wage, hour, seniority, or other substantive feature 
of the relationship between the Respondent and its employees which may 
have been established pursuant to any such contract, or to prejudice the 
assertion by the employees of any rights they may have under such contract 
or any established practice in regard to wages, hours of employment, or 
conditions of employment. 


Because of the pervasive nature of the violations found, and 
in order to make effective for the employees of the Respondent the guarantee 
of rights contained in Section 7 of the Act, it will be recommended that 
the Respondent cease and desist from, in any manner, infringing upon 
the rights guaranteed in that Section. 


RECOMMENDED ORDER 


Upon the basis of the above findings of fact and’ conclusions 
of law, and upon the entire record in this case, it is recommended that: 


Respoment, the Brescome Distributors Corporation, Hartford, 
Connecticut, its officers, agents, successors, and assigns, shall: 


1. Cease and desist from: 


(a) Assisting, supporting, or interfering with the 
administration of the Brescome Distributors Empioyees Association, or 
any other labor organization, by 


(1) Participating in the activities of such organization, 
or atterpting to influence, or influencing the designation of its officers 
or committees, or directing the time or manner of conduct of its meetings 
or affairs, or otherwise interfering in such matters. 
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(2) Cocrcively urging, soliciting, or directing employees 
to vote for, or support such orranization, or participate in its activities. 


' (b) Recognizing or contracting with The Brescome Distributors 
“mployees Association as the representative of any of its employers for the 
purpose of dealing with said organization concerning grievances, labor disputes, 
wages, ratcs of pay, hours of employment, or other conditions of employment, 
unless and until said Jabor organization shall have been certified as such 
representative, pursuant to a Board-conducted election among Respondent's 
employees. 


(c) Giving effect to, performing, or in any way enforcing 
in favor of The Brescome Distributors Fmployees Association any collective 
targaining contract, in whole or in part, relating to grievances, labor 
disputes, wages, hours of employment, rates of pay or other conditions 
of employment, unless and until said lebor organization shall have been 
certified as representative of the employces covered by such contract pursuant 
to s Board-conducted clection among such employees, in accordance with the 
Provisions of the section of this decision entitled "Remedy." 


(d) Making express or implied threats of reprisal if its 
employees join, support, or select as their bargaining representative a 
labor organization not favored by the Respondent. 


| (e) Making express or implied promises of benefit to 
employees if they join, support, or select as their bargaining representative 
a lebor organization favored by the Respondent. 


_(£) Granting benefits to employees to discourage support 
or assistance to a labor organization not favored by the Respondent, or 
to encourage support or assistance to a labor organization favored by 
the Respondent. 


(g) Urging, soliciting, or directing employees to urge or 
solicit other employees not to gupport or assist a labor organization 
disfavored by Respondent, or to support or assist a labor organization 
favored by Respondent. 


(h) Refusing to bargain collectively with Wine & Liquor 
Salesmen & Allied Workers Local Union #195, affiliated with Distillery, 
Rectifying, Wine and Allied Workers International Union of Amierica, AFL-CIO, 
as the exclusive bargaining representative of employees in the appropriate 
unit set forth herein. 


(i) In any other manner interfering with, restraining or 
coercing employees in the exercise of their rignts guaranteed in Section 7 
of the Act. f 


2. Take the following affirmative action which it is found 
will effectuate the purposes of the Act: 


(8) Withdraw and withhold all recognition from The 
Brescome Distributors Employees Association as the collective bargaining 
representative of any of their employees unless and until such organization 
shall have been certified as such representative pursuant to a Board-conducted 
election. ; 
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(b) Upon request, bargain collectively with Wine & Liquor 
Salesmen & Allied Workers Local Union #195 affiliated with Distillery, 
Rectifying, Wine and Allied Workers International Union of America, AFL-CIO, 
as the exclusive representative of the employees in the unit herein found 
appropriate, with respect to rates of pay, wages, hours of employment or 
other terms and conditions of employment, and, if an agreement is reached, 
embody such understanding in a signed agreement. 


(c) Post at its plant in Hartford, Con copies 
of the attached notice marked "Appendix." 27/ Copies of said notice, 
on forms provided by the Regional Director “for Region 1, shall, after 
being signed ty a duly authorized representative of Respondent, be posted 
by it immediately upon receipt thereof and be maintained: by it for 
60 consecutive days thereafter in conspicuous places, including all places 
where notices to employees are customarily displayed. Reasonable steps 
skall be taken by Respondent to insure that said notices are not altered, 
defaced, or covered by any other material. 


(d) Notify the Regional Director for Regios 1, in writing, 
within 20 days from the receipt of this Decision, what eee Respondent 
has taken to comply herewith. 28/ 


It is further recommended that the complaint be dismissed as 
to any alleged violation not found herein. 


ORDER SEVERING AND REMANDING CASE NO. 1-RC-9643 


Pursuant to the terms of the Ord2r Consolidating Cases issued 
by the Regicnal Director of Region 1 in Case No. 1-RC-9643, it is ordered 
that Case No. 1-RC-9643 be, and ic hereby is severed and remanded to 
the Regional Director for Region 1 for further action in accordance with 
Section 102.62(a) of the Board's Rules and Regulations. 


Dated at Washington, D. C. AUG 21 1962 


Trial Examiner 


27/ If this Recommended Order is adopted by the Board, the words "A 
DECISION AND ORDER" shall be substituted for the words "THE RECOMMENDED 
ORDER OF A TRIAL EXAMINER" in the notice. In the further event that 
the Board's Order is enfarced by a decree of a United States Court 
of Appeals, the words “A DECREE OF THE UNITED STATES COURT OF APPEALS 
ENFORCING a ORDER" shall be substituted for the words “A DECISION 
AND ORDE! 

If this Recommended Order is adopted by the Board, this provision 
shall be modified to read: "Notify said Regional Director, in writing 
within lu days from the date of this Order, of the steps: which 
Respondent has taken to comply herent 
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NOTICE TO ALL EMPLOYEES 


PURSUANT TO 


THE RECOMMENDED ORDER OF A TRIAL EXAMINER OF THE 


NATIONAL LABOR RELATIONS BOARD 


and in order to effectuate the policies of the 


NATIONAL LABOR RELATIONS ACT 
(AS AMENDED) 
we hereby notify our employees that: 


WE WILL NOT recognize, or deal with THE BRESCOME 
DISTRIBUTORS EMPLOYEES ASSOCIATION as the representative 
of any of the company's employees in respect to 

terms or conditions of employment, or enter into a 
collective bargaining contract with THE BRESCOME 
DISTRIBUTORS EMPLOYEES ASSOCIATION, or give effect 

to any collective bargaining contract with that 
organization, until and unless the National Labor 
Relations Board certifies that it is proper for 

us to do so. 


WE WILL NOT support or assist THE BRESCOME 
DISTRIBUTORS EMPLOYEES ASSOCIATION. 


WE WILL NOT try, by coercive means, to get you to 
support or assist THE BRESCOME DISTRIBUTORS EMPLOYEES 
ASSOCIATION, or any labor organization. 


WE WILL NOT attempt to discourage you from joining 
or helping a labor union, or selecting a labor 
union of your choice as your representative-- 


*' by promising or granting employee benefits 
for that reason, or 


*! by threatening that you will suffer harm 
at the company's hands if you do, or 


* by trying to get you to support or vote 
‘for a labor union which the company may 
prefer, or 


* by interfering with (or permitting company 
‘supervisors to interfere with) the operation 
‘or affairs of any labor union in which company 
employees gre interested or involved, or 


*' by trying to get any of you to urge or 
solicit other employees to join, support, 
‘or assist a labor union which the Company 
‘wants, or to have you not join, support 
‘or assist a labor union which you may 
went. 
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WE WILL NOT in any other way interfere with your 
right to-- 
* Organize yourselves, Or form, join or help 
unions. 


* Bargain for your working, conditions through 
a representative freely chosen by a majority 
of workers in the plant. ! 


* Act together for mutual aid or protection — 
of your working conditions. 


* Refuse to do any or all of these things. 


WE WILL, upon request, bargain with WINE & LIQUOR 
SALESMEN & ALLIED WORKEnS LOCAL UNION #195, affiliated 
with DISTILLERY, RECTIFYING, WINE AND ALLIED WORKERS 
INTERNATIONAL UNION OF AMERICA, AFL-CIO, for the . 
working conditions of the employees in the appropriate 
unit set forth below: 


All wholesale salesmen employed by the company 

at its Hartford, Connecticut operations, excluding 
office clerical cmployces. warehousemen, l 
deliverymen, professional employees, guards and 
supervisors as defined in the National Labor 
Relations Act. 


THE BRESCOME DISTRIBUTORS. CORPORATION 
(Employer) 


alien Se a Peas eee 


a 


This Notice must remain posted for 60 consecutive days from the date of posting, and must not be 
altered, defaced, or covered by any other material. 

If employees hove any question concerning this Notice or compliance with its provisions, 
they may communicate directly with the Board's Regional Office, John F. Kennedy Building, 
20th floor, Cambridge & New Sudbury Streets, Boston, Massachusetts 02203 (Tel. No- 222-23CQ 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIRST REGION 


In the Matter of 
THE BRESCOME DISTRIBUTORS CORPORATION 
and 


WINE § LIQUOR SALESMEN & ALLIED WORKERS 
LOCAL UNION #195 a/w DISTILLERY, 
RECTIFYING, WINE AND ALLIED WORKERS 
INTERNATIONAL UNION OF AMERICA, 
AFL-CIO 


CASE NOS. 1-CA-6027 
1-RC-9643 


and 


THE BRESCOME DISTRIBUTORS EMPLOYEES 
ASSOCIATION, INC. 


Hy cd Oy cP Cec CPCI CIC) CPcecPCcE CPCI? 


GENERAL COUNSEL'S STATEMENT OF EXCEPTIONS 
TC TRIAL EXAMINER'S DECISION 


Pursuant to Section 102.46 of the Rules and Regulations of the 
National Labor Relations Board, Series 8, as amended, the undersigned 


Counsel for the General Counsel respectfully files this following 


statement of exceptions to Trial Examiner Sidney J. Barban's Decision, 
dated August 21, 1968, in the above-entitled matter: 
(1) The Trial Examiner erred in failing to find that the 
Respondent had not dominated The Brescome Distributors 
Employees Association, Inc. 

The Trial Examiner properly concluded that Respondent 
had interfered with, restrained and coerced employees in 
the exercise of their rights under the Act and interfered 
with the administration of the Association and furnished 
that organization assistance and support, in violations of 
Sections 8(a)(1) and (2) of the Act.2/ 


ED 


1/ T.X. 26, 1. 40. 


However, contrary to the Trial Examiner's finding, 2/ it 
is submitted that the necessary elements to establish 
domination within the six-month period prior to the filing 
of the charge are present. | 

The allegation can not be considered in a vacuum but 
mist be examined in the light of all the facts as found, 
including matters outside the so-called ""10b period". It 
was found that Respondent through its supervisors Forowitz 
and Tarre, assisted in the formation of the organization 
and even, on occasion, sat on both sides of the bargaining 
table.3/ 

The record is also clear that the Respondent, through 
Samiel Lentz, gave substantial financial assistance to the 
Association. 4/ 

Although these events occurred prior to January, 1967, 
the events following that date prove conclusively that there 
was no hiatus with respect to the Association and like a 


faithful dog it contimed to respond obediently to its 


master's voice. 

In that regard the most significant event was the 
meeting of June 23, 1967 at Adinolfi's office at the 
insistence and direction of Respondent, its officers and 
agents.5/ As the Trial Examiner so aptly found there was 
no indication that the Association anticipated engaging in 
any independent campaign against or even resistance to the 
“outside” Union prior to the insistence of Mervyn and 
Samel Lentz that a meeting be held that very day.9/ Not 
content to let a sleeping dog lay the master awakens it 
with a quick comand to spirited activity. 

7a pe OU a 


While admittedly inferential, one cannot overlook the role 
of the law firm of Adinolfi, Spellicy and Kelley at this 
juncture. Notwithstanding the fact that there was no evidence 
of any direct commmication between the Lentzes and the law 
firm, the law firm was prepared for and had an agenda ready for 
the salesmen. Moreover, the Association President Paul gave 


no indication of the nature or purpose of the meeting in his 


telephone calls to Adinolfi. Despite this a "secret ballot" 
election was prepared and held. 

To the same effect the activities of Respondent in 
connection with the “new contract" for the truck drivers leave 
a strong impression of domination by Respondent, although 
inferential. As the Trial Examiner found there was no evidence 
of any “normal” bargaining let alone a request for negotiations. 
On the eve of the salesmen's election, a contract is entered 
into between the Association and Respondent and presented to the 
Association's president for signature as a fait accompli. 2/ 

Not only is this evidence of an arrangement by Respondent to 
coerce the salesmen, as the Trial Examiner found,8/ but 
clearly on this record done at the direction and control of 
Respondent. It set up the negotiations, worked out the details 
and finalized the agreement even to the point of directing the 
Association president to sign the contract. There is no 
evidence whatsoever of Association participation and in the 
absence of any reasonable explanation by either Respondent or 
Attorney Adinolfi, a clear presumption of domination, direction 
and control should be found. 

It is submitted that the record in its entirety, including 
events prior to and after January, 1967, shows the continued 
domination of the Association by Respondent at all times. It 


1/ 7.X. 24, 1. 15 
8/ TX. 24, 1. 23 


was aroused from its dormancy by the call to obedience of 
Respondent whenever ciramstances dictated. In every case 


this was precipitated by the advent of an outside union. 

An order disestablishing the Association is warranted along 
with a finding that Respondent daninated the Association. 
and not only assisted and lended support to it. 


Respectfully submitted, 


ee oud 


Camsel for ar ee General Counsel 
National Labor Relations Board 
First Region 

John F. Kennedy Federal Building 
Boston, Massachusetts 02203 


Dated at Boston, Massachusetts, 
this Ist day of October, 1963. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
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EXCEPTIONS TO THE INTERMEDIATE REPORT 


Now comes the Respondent-Employer and excepts to the following state- 
ents, rulings, findings and conclusions of the Trial Examiner (full discussion 
bf the issues raised is found in the brief to be submitted by October 21, 1968): 
1. To the statement on page 3, lines 18-20: 
While the drivers and warehousemen (often collectively referred 
to herein as the drivers) have been the chief beneficiaries of the 
Association's activities, through the years, they seem to have 
participated very little in the organization. Indeed, it appears that 
they originally were not eligible for membership and were only later 
admitted. 
kor the reason that it is contrary to the evidence on the record. 
2. To the statement on page 3, lines 23-25: 
Though almost all of the salesmen appear to have paid dues 
rather regularly and to have attended the regular annual (and 
normally the only) meeting of the Association, the drivers do 
not seem to have done so. 
‘or the reason that the statement is incomplete and unsupported by the 
idence on the record. 
3. To the finding on page 3, lines 27-29: 
After 1963, there is no evidence of participation in Association 


affairs by drivers at all, except possibly in 1967, as discussed 
hereinafter. 


for the reason that it is irrelevant. 
4. To the finding on page 3, lines 37-40: 


Nevertheless, it is clear that one of the organizers of the 
Association was Sales Supervisor Edward D. Horowitz, who was 
a supervisor within the meaning of the Act, as hereinafter discussed. 


for the reason that it is contrary to and unsupported by the evidence on the 
record and it is irrelevant. 
5. To the finding on page 3, lines 43-45: 


Horowitz was succeeded as treasurer of the Association by 
Morris Tarre, who was successively Sales Supervisor and Sales 
Manager of Respondent's liquor operations, and also a supervisory 
employee. 


for the reason that it is contrary to and unsupported by the evidence on the 
record and it is irrelevant. 
6. To the conclusion on page 3, lines 45-48: 


During 1966-67, Sales Manager Bernard Sandler and Wine 
Sales Manager Frank Amoroso, both supervisory employees, as 
discussed hereinafter, were members of the Association, the 
latter occupying the position of vice-president. 


for the reason that it is contrary to and unsupported by the. evidence on the 
record. 
7. To the finding on page 3, lines 48-53: 


Both of these men, however, were expelled from the Association 
after the Respondent, the Association and the Union agreed, at a 
Board hearing on the Union's representation petition, in 1967, 
that they were supervisors within the meaning of the Act and not 
eligible to vote in the Board election held on July 21, 1967. 


for the reason that there is nothing on the record to justify such a finding. 
8. To the statement on page 3, lines 58 to page 4, line 6: 


During the succeeding 15 years, to 1967, the Association 
normally met once a year (no meeting seems to have been held 
in 1954), at which time the members elected officers for the 
coming year, admitted new members in the organization, and 
usually noted little else to do. It would appear that'no grievances 
were handled by the organization during this period and that it 
engaged in no activities other than the occasional meetings referred 
to above, the collection of dues, and the matters considered below. 


for the reason that it is contrary to the evidence on the record and it is 


irrelevant. 


9. To the finding on page 4, lines 11-15: 


Much of the testimony as to these discussions was given by 
Leo Maynard, one of the Respondent's oldest employees. His 
testimony, which generally tended to be vagve, uncertain and 
sometimes inconsistent, is credited only to the extent specifically 
indicated herein. 


for the reason it is unsupported by the evidence on the record and it ignores 
and distorts the facts in an attempt to justify an erroneous decision. 
10. To the statement on page 4, lines 17-19: 

While it would appear that the drivers and warehousemen 
received increases in the 1952 negotiations, Maynard's testimony 
rather clearly indicates that little or nothing was gained by the 
salesmen. 3/ 

3/ Maynard did not recall any change in salesmen's commissions 
that year. While he states that, at that time, "we were given a weck's 
vacation with pay, "it is noted that this was still a matter in issue in 
the 1967 negotiations. Maynard, after saying that holidays, advertis- 
ing and promotional matters, and collection of monies was discussed, 
ended by stating that no change was made in these matters. 
reason that it does not correctly state what is on the record. 

11. To the conclusion on page 4, lines 37-42: 

Although there is no evidence of any other formal action by 
the Association with respect to this agreement, the record is clear 
that the drivers, apparently informally, decided that the terms were 
not satisfactory and rejected them. The testimony is that the 
Association thereafter obtained better terms from the Respondent 
which the drivers accepted. 
reason that it does not correctly state what is on the record. 

12. To the finding on page 4, lines 42-44: 

Again this action by the drivers seems to have occurred outside 
the ambit of the Association, for there is no evidence of it in the 
Association minutes for that year. 

for the reason that there is nothing on the record to justify such a finding and 
it is both misleading and unsupported. 
13. To the statement on page 5, lines 8-10: 

These sheets, which were received in evidence, were not 
signed or initialed by the parties, and do not contain any reference 
to the Association. 


for the reason that it is incomplete and it ignores and distorts the facts in an 


lattempt to justify an erroneous decision. 


14. To the statement on page 5, lines 15 and 16: 


Again, the discussions principally concerned improvement 
of the conditions of the drivers and warehousemen. 


for the reason that it does not correctly state what is on the record. 
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15. To the statement on page 5, lines 18-20: 

It appears that the drivers again rejected the terms 
negotiated, and an addendum was added in December, 1960, 
increasing their benefits. 4/ 


A representation petition was filed with the Board by 
the Teamsters Union in Case No. 1-RC-6279, about this 
time. General Counsel suggests that it was filed prior 
to the day that the addendum covering drivers and warehouse- 
men was signed, but this is not established. : 


for the reason that it is unsupported by the evidence on the record and 
irrelevant and shows bias and prejudice by the Trial Examiner. 
16. To the statement on page 6, lines 25-39: 


Study of the documents placed in evidence with respect to 
the two plans reveals no mention of the Association in them. 
Further, there are a number of references which would seem 
to negate any participation of the Association in establishment 
or administration of the plans. Thus, inter alia, the Profit 
Sharing Plan (GC exhibit 34) provides in its preamble that the 
plan was inaugurated at the desire of the Respondent; Article III 
provides the "Administrative Committee" of the plan shall be 
designated by the Board of Directors of the Respondent, with no 
provision for participation by the Association; and Article vq, 
par. 1, states, in part, "It is the intention of the Company to 
establish this Plan as a permanent Plan, but in view of possible 
changing conditions and the fact that this Plan has been gratuitously 
established by the Company for the benefit of the employees, the 
Board of directors of the Company reserves the right to change the 
terms of the plan or trust agreement....., at any time......, or 
to terminate the plan.....at any time......" 


Hor the reason that it is contrary to the evidence, misleading and ignores and 
distorts the facts in an attempt to justify an erroneous decision: 
17. To the statement on page 6, lines 57-60: 
The Union's further suggestion, based upon an analysis of 
the Association's financial records, that Respondent gave other 


financial support to the Association has been Commence re but need 
not be discussed herein. 


for the reason that it is irrelevant and shows bias and prejudice by the 


Trial Examiner. 
18. To the statement on page 7, lines 1-3: 
The Union also suggests a tie-in between the Respondent and 
Schatz & Schatz, which, through Joseph Adinolfi, then associated 
with the law firm, represented the Association from its inception. 


for the reason that it is irrelevant and shows bias and prejudice by the 


rial Examiner. 


It would appear that a son of a member of the law firm was a 
friend of Mervyn Lentz in 1952, when the firm became counsel to 
the Association, that this friendship developed through the years, 
and that in 1956, Respondent itself engaged the law firm in respect 
to its corporate affairs. On cross-examination, Mervyn Lentz 
testified to his recollection that Adinolfi, who continued to represent 
the Association, had severed his connection with Schatz & Schatz 
several years before. 


The Union contends that Adinolfi's departure from Schatz & 
Schatz was much more recent and requested that the record be 
reopened to give it an opportunity to develop further testimony 
on the point. The motion was denied. However, the record shows 
that as of September 14, 1966, Adinolfi continued to give as his 
address (see Charging Party exhibit 2), the address at which 
Schatz & Schatz was located, and as of November 11, 1966, the 
Association held its annual meeting at the address of Schatz & 
Schatz, whereas in 1967, the activities of the Association were 
at Adinolfi's new address. It is thus inferred that the move was 
recent, rather than several years previous, as Mervyn Lentz stated. 


‘or the reason that it is unsupported by the evidence on the record and irrelev 
20. To the finding on page 7, lines 43-45: 
Canton advised these men that in order to secure representation 
by the Union, a majority of the salesmen would have to designate 
the Union for that purpose. 
or the reason that it is contrary to the evidence on the record and does not 
orrectly state what is on the record, 


21. To the finding on page 7, lines 21-23: 


All five men present signed authorization cards distributed 
by Canton toward the end of the meeting. 


‘or the reason that it is unsupported by the evidence on the record. 
22. To the statement on page 7, lines 52-55: 
Canton again explained that authorization by a majority of 
the salesmen would be required before the Union would represent 
them and it would be necessary to continue to hold meetings 
"until we do get a majority. " 
‘or the reason that it is contrary to the evidence on the record and it does not 


orrectly state what is on the record. 


23. To the conclusion on page 7, line 58 to page 8, line 4: 


The men did not desire that their activities become known 
to Respondent, and Canton, at one or more of these meetings, 
advised the men that if questioned about union activities or 
asked to support the Association, he did not want them to stand 
alone and "be a hero, " but that they should deny any knowledge 
of the Union and go along with whatever they were requested to do. 


for the reason that it is incomplete and does not correctly state what is 


on the record. 
24. To the finding on page 8, lines 36-42: 


At the suggestion of one of the salesmen, in order to rebut 
statements which Respondent might ask them to sign, each of 
the ten men present signed a separate paper drawn up at the 
meeting agreeing "to affiliate with the Wine and Liquor Salesmen 
Union Local #195 affiliated with The Distillery, Rectifying, Wine - 
and Allied Workers International Union of America, AFL-CIO." 


for the reason that it is unsupported by the evidence on the record, it is 
contrary to the evidence on the record and there is nothing on the record 
o justify such finding. 

25. To the finding on page 8, lines 43-53: 


During these meetings, according to the credited testimony of 
Canton, he advised the men of the procedures that would be followed 
in an effort to secure recognition by Respondent of the Union as 
the bargaining representative of the salesmen: that he would first 
"send a demand letter to the company requesting recognition, " and 
if a question was raised concerning the Union's majority status, 
Canton said he would be willing to submit cards signed by the 
employees to a check by a neutral third party. However, "/i/f I 
didn't hear within about four or five days, then we would file a 
formal petition with the National Labor Relations Board, " which, 
he explained, would process the matter by consent agreement or by 
means of hearing and decision to an election. 6/ 


6/ All ten salesmen testified to participation in these 
meetings. No attempt will be made to analyze the variations 
in the individual testimony of these men, which is credited only 
to the extent consistent with the facts set out above. 


or the reason that it does not correctly state what is on the record, it is 
ncomplete, it is contrary to the evidence on the record, it ignores and 
istorts facts in an attempt to justify an erroneous decision and it reveals bias 
d prejudice on the part of the Trial Examiner. 
26. To the finding on page 9, lines 42 and 43: 


Shea and Gasiorek were interviewed together. They state 
that they were asked what they knew about the Union. 


or the reason that it is unsupported by the evidence on the record. 
27. To the statement on page 9, lines 44-50: 


Gasiorek asserts that they were also asked if they had 
received any letters. Shea avers that he stated that he had not 
received a letter. Deutsch, who was called in alone, testified 
that he was asked if he had received such a letter and states 
that he said he had thrown it away. During his individual meeting 
with M. Lentz and Goldstein, Leahy states that he was . 
told that the Union had sent a letter, to which he replied that 
he had received a copy. 


‘or the reason that it is irrelevant. 
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28. To the statement on page 9, lines 50-52: 
Cohen, who was interviewed with Golaski and Sameloff 
(with Amoroso also present), testified that they were asked 


about their feelings toward the Union.... 


reason that it is incomplete and contrary to the evidence on the record. 


29. To the statement on page 10, lines 14-16: 


w 
Kowalczyk stated that he was told that the union wouldn't 
be able to help in any way iE W/e could be happy. We could get 
together and scratch things out ourselves." 


for the reason that it is incomplete. 
30. Tothe statement on page 10, lines 18-20: 

Smith stated that he was reminded of what Respondent 
had done for the salesmen and the advantages of being able to 
work closely with the Respondent. 

for the reason that it is irrelevant. 
31. To the statement on page 10, lines 20-24: 

In a similar vein, Deutsch recalled that he was told that 
Respondent was a close knit family which treated the employees' 
problems as its own; that Respondent had always been successful 
and there was no need to bring in someone from the outside to tell 
them how to run their business. 

for the reason that it is irrelevant. 
32. To the statement on page 10, lines 26-28: 

Several witnesses testified that during these meetings they 
were told that they had been able to earn as they had because of 
the Respondent's past methods of operation, which the Union 
could disrupt. 

for the reason that it is unsupported by the evidence on the record, 
and irrelevant. 
33. To the statement on page 10, lines 29-33: 

Thus, Paul testified that he was told that he had been able 
to earn so much because Respondent was flexible and operated as 
a "big happy family, " that by operating in this way his income was 


sure to grow; however, if the Union came in, "this would not be 
possible, and that my earnings would not go as they were." 7/ 


7/ On cross-examination, Paul admitted that he was » 
told during this meeting that it was important for the Respondent 
to maintain flexibility so that it could grow, which it could do 
with its present operation, "but there could possibly be a | 
question if we had the Distillery Workers in." 


reason that it is irrelevant. 
34, To the statement on page 10, lines 36-39: 


McEnroe further stated that he was informed that he had 
earned a good sum of money, which might be jeopardized by 
the Union which allegedly would want more salesmen to be hired, 
thus possibly causing McEnroe to lose part of his sales territory. 


reason that it is unsupported by the evidence on the record. 
35. To the statement on page 10, lines 42-50: 


Leahy further testified, "Mervyn Lentz said that the Company 
already had its own union, There was no need for another union 
to come in. We could work our problems out without outsiders 
running the Company. He said that outsiders could very well put 
a lid on the earnings of the salesmen so that you could not earn as 
much money as we had and we could work our own problems out 
through our own Association. More or less have a sort of -- well, 
I don't know how he described it, more or less showed a lack of 
confidence on the part of the men in management if they were to 
bring in an outside union." 8/ 


8/ Leahy admitted that during this meeting, he discussed 
with M. Lentz and Goldstein his own experiences in California 
which showed him that a union could "/p/ut a ceiling on the top 
earnings" of salesmen in this industry. 


‘or the reason that it is incomplete, that it ignores and distorts the facts 
in an attempt to justify an erroneous decision and it is unsupported by the 
evidence on the record. : 

36. To the statement on page 11, lines 4-8: 


Thus, Smith states that M. Lentz said he thought that 
the Union would not permit the pension fund to be run the way 
it was presently being operated. Paul testified that M. Lentz 
stated that if the outside Union came in, the "credit union" might 
no longer exist, that "there was 2 possibility that the outside 
union wouldn't go for a credit union;" 


for the reason that it is irrelevant. 
37. To the conclusion on page 11, lines 14-18: 


On the other hand, the testimony of M. Lentz and Goldstein 
would indicate that no reference to the Union, or only a very 
limited reference, was made by either of them during these 
meetings with the men. M. Lentz' testimony would indicate no 
reference to the subject by the management officials at all. 


for the reason that it is unsupported by the evidence on the record and does not 


state correctly what is on the record. 
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38. To the finding on page 11, lines 30-34: 


It would further appear from Lentz' testimony that there 
was some emphasis in these meetings on the fact that these 
benefits, or some of them, had been obtained through the 
Association 9/ Goldstein denied discussion of the Association 
with any of the men in these meetings. 


9/ Lentz testified that he and Goldstein agreed that they 
would discuss with the men, inter alia, "the benefits enjoyed by 
the men; some of which had been obtained through the Association. " 
In the course of describing his talks with Leahy, Lentz stated, 
"We were talking about the benefits he had derived through the 
Association.....'' However, in reference to the meeting with Shea and 
Gasiorek, Lentz stated that he did not recall making any comment 
about the Association, except that the relationship between it and 
Respondent "was a favorable one." 


for the reason that it does not correctly state what is on the record and 
it is irrelevant. 
39. To the statement on page 11, lines 43-46: 

However, Lentz states he did tell Paul, and the others, 
"that we had a pension and profit sharing plan that was favorable 
to the men, and there was a possibility we might not be able to 
continue it in the same form." 

for the reason that it is irrelevant. 
40. To the conclusion on page 12, lines 8-14: 

Based upon all of the evidence, it is found that in these 
interviews, Respondent interrogated the salesmen concerning 
their receipt of the Union letter and their feelings toward the 
Union and the Association, requested the men to adhere to the 
Association, reminded them of their previous personal success 
under the aegis of the Association and advised that this favorable 
situation could be continued in the future if the men continued 
to be represented by the Association. 

for the reason that it is unsupported by the evidence on the record and it is 


irrelevant. 


41. To the conclusion on page 12, lines 14-19: 


At the same time, Respondent indicated that the opposite 
could well be the case if the Union were brought in that "the 
Union wouldn't be able to help in any way, "' and that the 
selection of the union might hurt the men in several ways, 
though this was presented as a result of unionization, itself, 
rather than by retaliatory action of the Respondent. 


for the reason that it is unsupported by the evidence on the record and it is 
irrelevant. 
42. To the statement on page 12, lines 25-28: 


On June 23, according to Al Paul, the president of the 
Association, salesman Leo Maynard approached Paul in the 


early afternoon, and advised Paul that Samuel Lentz had | 
instructed Maynard to have Paul call the Association's counsel, 
Adinolfi, to arrange a meeting. 107 


10/ Maynard's testimony as to this incident, which varies 
somewhat from that of Paul, is not credited. In essence Maynard 
testified that he had just that noon received Canton's letter of 
June 12 in the mail (announcing that the Union had filed a petition 
for election), which assertedly perturbed him because he did not 
see how the men could have another union since they already had one. 
Maynard states he immediately went to Samuel Lentz for “clarifica- 
tion" of the point and Lentz suggested that he see the Association's 
attorney, and it was for this reason that he asked Paul to'arrange a 
meeting with Adinolfi. This explanation, assigning to Maynard 
the initiative for this Association meeting, conflicts with ‘almost 
every other fact inthe record. Other facts, set forth hereinafter, 
show Respondent's keen interest in and initiative in behalf of the 
meeting that ensued. A meeting of the Association attended by all 
the salesmen hardly conformed with Maynard's personal need for 
clarification, and it does not appear that Maynard ever personally 
followed through on his asserted request for information.’ Further, 
it seems almost certain that Maynard received the June 12 letter the 
preceding week, and unquestionably knew about it on the previous 
Friday, when the letter figured prominently in the personal 
interviews with the salesmen. In addition, on June 6, 2 weeks 
previous to his asserted upset over Canton's letter announcing 
that an election was being sought, Maynard had signed a card on 
behalf of the Union, at which time he says he was told that this 
was "for an election. '' Maynard's testimony on these events 
cannot be accepted. 


for the reasons that it is unsupported by the evidence on the record, it is a dis 


tortion of facts in an attempt to justify an erroneous decision, it'is an imprope: 


attempt to shift the burden of proof from General Counsel to Respondent- 


Employer and it is irrelevant. 
43. To the finding on page 12, lines 28-33: 


Somewhat later, Paul, who had not acted on the message 
given him by Maynard, was accosted by Samuel Lentz who asked 
if he did not "have a phone call to make?" When Paul stated 
that he had been busy and the sales meeting schedule. for that 
afternoon was about to begin, Lentz suggested that Paul | 
immediately call Adinolfi on a telephone in one of management's 
offices. 


for the reason that it is irrelevant. 
44, To the statement on page 13, lines 6-11: 


According to Paul, after the sales meeting had begun, 
he was called out by Mervyn Lentz who advised him to call 
Adinolfi's office again and arrange for a meeting that same 
day at 5:00 p.m.; Lentz stated he would take care of bringing 
the sales meeting to a conclusion for this purpose; and instructed 
Paul to direct the men to attend the meeting in Adinolfi's offices 
that evening. IT/ 


TY/ With respect to these matters, in response to direct 
inquiry, Mervyn Lentz testified that he did not recall an:instance 
in June when Paul asked him when the sales meeting would end, 
that he did not recall discussing an Association meeting with 
Paul during this period, or offering Paul the use of his telephone 
to call Adinolfi. Lentz stated he learned of an Association 
meting which occurred on a Friday in June after it was over 
from a source he could not recall. Lentz denied telling Paul to 


4-100 


direct the salesmen to go to Adinolfi's office, or that he 
directed employees to call a meeting of the Association, 
or that he suggested to or directed the Association's 
attorneys that a meeting be called. 
or the reason that it is unsupported by the evidence on the record and ignores 


nd distorts the facts in an attempt to justify an erroneous decision. 


45. To the conclusion on page 13, lines 18-22: 


Paul's testimony that M. Lentz insisted on accelerating the 
date of the meeting is consistent with the evidence that the meeting 
was hastily called, without any prior notice, at an unusual and 
inconvenient time, and, as discussed below, was largely 
| inconclusive. 


or the reason'that it is unsupported by the evidence on the record and there is 


nothing to justify such conclusion. 
46. Tothe statement on page 13, lines 28-31: 

It was stated by the attorney, Kelly, that the notice 
sent by the Union was probably a bluff instigated by one or 
two salesmen, and he suggested that the salesmen vote on 
authorizing the Association to continue as their bargaining agent. 

for the reason that it is irrelevant.on the record. 
47. Tothe statement on page 13, lines 54-59: 

12/ It was indicated in the record that Friday was a day 
frequently devoted to office work and sales meetings. Association 
meetings were often held on Friday, but, so far as the minutes 
show, normally in the early morning or early afternoon on that 
day. As noted above, Paul's original arrangement with Adinolfi 
was to meet at 10:00 a.m., the following Friday. 

for the reason'that it is unsupported by the evidence on the record and it is 
irrelevant. 
48. To the finding on page 14, lines 3-6: 

It would also appear that, prior to this period, this 
contract was either not known to the salesmen who testified, 
or had not been seen for a considerable period of time. 

for the reason that it is unsupported by the evidence on the record and it 
is irrelevant. 
49. To the finding on page 14, lines 7-8: 
Ballots were handed out, which were apparently numbered. 


pr the reason that it is unsupported by the evidence on the record and it 


Ss irrelevant. 


50. To the ruling on page 14, lines 41-51: 


13/ Respondent offered to prove that Respondent's 
counsel and the Association's counsel were misled by the 
Board's hearing officer in agreeing that the 1960 contract 
was not a bar to an election. In essence the offer was that 
the hearing officer gave his opinion that the contract was 
not a bar, and counsel deferred to it. The Trial Examiner 
ruled that, while he would pass on whether the 1960 contract 
might constitute a bar under the rules of the Board, insofar as 
that affects the issues in this proceeding, the question of 
whether counsel was in error in waiving the issue in the 
representation proceeding (whether misled or not) was not 
material or relevant to the issues in the present matter. 


reason that it is an error in law. 
51. To the finding on page 14, lines 17-21: 
At this time, as previously noted, the parties agreed 

that Sandler and Amoroso were supervisors within the meaning of 

the Act and ineligible to participate in the election. As a result 

Sandler and Amoroso were thereafter excluded from Association 

affairs and Amoroso was replaced as Association vice-president. 
for the reason that it is unsupported by the evidence on the record and it is 


la distortion of fact. 


52. To the finding on page 14, lines 28 and 29: 


It would appear that these were signed during the 
salesmen's normal working day. | 


reason that it is irrelevant. 
53. To the finding on page 14, lines 52-62: 


14/It appears that at a Union meeting held on July 13, 
ten salesmen signed a document asserting pressure upon 
them to adhere to the Association during this period. The 
document, which was the center of considerable controversy 
at the hearing in this matter, was finally admitted solely 
in connection with the credibility of salesman Legare, who 
was one of the signatories to the document, but at the hearing 
testified to the effect that he was induced to sign a Union 
authorization card merely to get an election, and denied 
expressing himself as favoring the Union. As noted hereinafter, 
it is not necessary to the decision of the issues herein that 
these matters be resolved. 


or the reason that it is unsupported by the evidence on the record, there is 
othing on the record to justify such conclusion, it ignores and distorts the 
‘acts in an attempt to justify an erroneous decision, it is irrelevant and it is er 
iin law to even comment upon the document beyond the purpose of its admission. 
54. To the finding on page 14, line 35 to page 15, line 2: 
On the Monday prior to the election, which took place 


on Friday, July 21, according to the uncontroverted testimony 
of Paul, the president of the Association, he received instructions 
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from Adinolfi to tell Respondent's warehouse manager, 
Geraci, to have the drivers come to Adinolfi's office 
that same morning. After being assured by Geraci that 
he would take the drivers to Adinolfi's office, Paul 
confirmed this to Adinolfi, who advised that it would not 
be necessary for Paul to come with them. 


for the reason that it is irrelevant. 


55. To the finding on page 15, lines 12-14: 


Paul testified that he had not known of the negotiation 
of the agreement, and there is no evidence of any approval 
of it by formal action of the Association, other than that set 
forth above. 


for the reason that it is irrelevant and an attempt to shift the burden 


of proof from General Counsel to Respondent- Employer and furthermore it 


is contrary to the evidence on the record. 
56. To the conclusion on page 15, lines 27-30: 


Suffice it to say that the record is convincing that the 
purpose and effect of these speeches generally was to discourage 
adherence to the Union and to persuade the salesmen to continue 
the existing conditions of operation. 


for the reason that it is unsupported by the evidence on the record and it is 
irrelevant. 


57. Tothe statementson page 15, lines 35-47: 


Mervyn Lentz is asserted to have further stated that 
"after all of this, we /The salesmen/ would be showing a lack 
of confidence in management to allow outsiders to come in 
and run the company and that if they were to come in......., 
the only thing they could do for us was have a strike because 
even though the men may have wanted to have a union represent 
them, the company did not have to go along with the contract and 
sign the contract, and all that would produce would be a strike." 
On cross-examination, Leahy stated, ''The language that I remember 
was even if the union were to get in doesn't mean that the company 
has to agree to a contract and all that could mean would be a 
strike." Leahy also testified that, on this occasion, Mervyn Lentz 
further; stated that "we /the salesmen/ have our own Association 
that we'can work through, and we don't need any outsiders." 


for the reason that they are irrelevant and unsupported by the evidence on 
he record, 
58. To the conclusion on page 15, lines 48-56: 


Inasmuch as Mervyn Lentz was unable to recall with any 
degree iof certainty what remarks he made on these subjects 
in any specific talk to the employees, there was no specific 
contradiction of Leahy's testimony on these matters, except 
that Lentz recalled that he mentioned the subject of strikes on 
only one occasion, and at that time stated, in effect, that if 
the Union came in, he would discuss the issues with it, and "if 
we could not come to an understanding, that the alternative 
might be to strike." At another point Lentz stated that he told 
the salesmen that Respondent did not anticipate that this "would 


happen. " 


or the reason that it does not correctly state what is on the record and 
ere is nothing on the record to justify such conclusion. 
59. To the conclusion on page 16, lines 2-7: 


However, on the basis of the whole record, I doubt that Lentz' 
statements to the salesmen were expressed as moderately as his 
statements in the record indicate, and, in particular, his assertion 
that he affirmatively advised the salesmen that Respondent did not 
anticipate a strike as the result of disagreement over a contract if 
the Union came in, is not credited. 


for the reason that the facts are uncontradicted on the record, there is nothing 
on the record to justify such conclusion and it reveals bias and prejudice on the 
part of the Trial Examiner. 
60. To the conclusion on page 16, lines 34-36: 
It is unlikely that the message conveyed to the salesmen on 
the day before the election -- in an effort to defeat the Union -- was 
any less forceful. Leahy's testimony is therefore credited. 
for the reason that it is irrelevant, it is mere conjecture, it is an assumption 
having no basis in fact on the record and reveals bias and prejudice on the part 
of the Trial Examiner. 
61. To the finding on page 16, lines 43-47: 
In this respect, he suggested the formation of a, committee 
of three or four salesmen to assist management in running the 
business, Lentz stated that his son, Mervyn Lentz, ' was destined 
to take over the business, and if the men selected the Union, this 
would be "a slap in the face" to Mervyn Lentz. 
for the reason that it is irrelevant. 
62. To the conclusion on page 17, lines 11-19: 
Thus Respondent's testimony of the incident would 
indicate that this was a conversation about employee benefits 
totally unrelated to the representation contest, then approaching 
a climax. However, no other reason appears for bringing up 
this past incident (clearly well known to Shea) just at this time. 
All of the other evidence, as well as logic and reason, impels 
the conclusion that the call was part of Respondent's campaign 
to have the salesmen vote for the Association and against the 


Union, as Shea's account manifests. Shea's testimony is credited. 


for the reason that there is nothing on the record to justify such conclusion 


and it ignores and distorts the facts in an attempt to justify an erroneous 


decision. 


63. To the conclusion on page 17, lines 30-34: 


It is considered unnecessary to consider the dispute over 
whether Maynard had other reasons for driving to that area 
that night, or whether, in fact, S. Lentz sent him to speak to 
Shea, since the matters involved are, at most, similar to other 
conduct of Respondent considered herein, and thus cumulative. 


‘or the reason that it is irrelevant and unsupported by the evidence on the 
record. 
64. To the finding on page 18, lines 17-21: 


Anthony Kowalczyk was called in S. Lentz' office where 
Lentz told him that the business would probably be turned over 
to Lentz' son and Lentz didn't want "a yoke" attached to his son. 
Lentz showed Kowalczyk a paper showing that “it cost them a lot 
of money to do what he wanted to do to keep things going the way 
they should be going. " 


or the reason that it is irrelevant. 
65. To the finding on page 18, lines 23-33: 


Joseph Leahy was called into an office by S. Lentz, who 
discussed with Leahy the reasons he wanted to keep the Union 
out. Lentz showed Leahy a statement showing $10,000 which 
Respondent had spent in connection with legislation in the 
interest of industry, and spoke of money which had to be spent 
to promote sales, apparently saying (though the transcript is 
not clear) that the salesmen participate in the results of this. 
Lentz continued that he had signed the drivers to a new contract 
guaranteeing them $8500 a year, that they were happy and would 
deliver to the customers even if the sale smen went on strike, 
in which event Respondent would take orders for its products over 
the phone. Leahy replied that he knew nothing about the Union and 
had no interest in it. 


‘or the reason that it is irrelevant. 
66. To the statement on page 18, lines 45-47: 
Adinolfi, who was present at Respondent's premises 
during the election, stated, according to Leahy, that he 


wanted to meet with the salesmen the following Friday to 
start work on a new contract. 


‘or the reason that it is irrelevant, misleading and unsupported by the facts 


bn the record. 
67. To the statement on page 18, lines 50-55: 


Alfred Cohen testified that as he was leaving the Respondent's 
offices on Monday, Samuel Lentz asked him, if possible, to 
nominate "Sonny Sposito and Leo Maynard for the bargaining 
comrnittee. " Cohen assented to this. (Though these two were 
later named to the bargaining committee, Cohen did not nominate 
them. ) 


For the reason that it is irrelevant. 


68. To the finding on page 19, lines 1-4: 


At the meeting that night, Adinolfi advised the men that it 
had been necessary to call the meeting on such short notice 
because Sam Lentz wanted the contract signed before the vacation 
period, beginning the first week in August. 15/ 


15/ While hearsay as to S. Lentz, this statement came 
into the record without objection. The record as a whole shows 
that Respondent desired to have this matter concluded before 
the vacation period, and, as shown hereinafter, the salesmen 
did not demur. 
reason that it distorts the facts, is incomplete and is irrelevant. 
69. To the finding on page 19, lines 16-17: 

The following morning, Respondent presented the committee 
with a completed contract, which did not meet with the approval 
of the salesmen. 
reason that it is unsupported by the evidence on the record. 

70. To the finding on page 19, lines 34-36: 

On October 13, 1967, the Association met and voted to 

suspend collection of dues and the election of officers pending the 


resolution of these proceedings. 


reason that it is irrelevant. 


71. To the conclusion on page 19, lines 46-48: 


There does not seem to be any doubtthat Respondent 
held these men out to the public and to the men as part of the 
management of Respondent, nor is there any question that the 
men so regarded them. 16/ 


16/ Salesmen witnesses for the General Counsel testified 
to this effect. It is also noted that Respondent's witness 
Maynard described the organizers of the Association as salesmen, 
“all, but Mr. Horowitz. He was a sales supervisor." Maynard 
also said that, in 1952, the Association did not negotiate for 
Horowitz because he "was in a supervisory capacity. "" Maynard's 
testimony, and the record as a whole, establishes that Horowtiz, 
Tarre and Sandler occupied substantially the same position with 
Respondent. ' 


reason that it is contrary to the evidence on the record. 
72. To the finding on page 20, lines 5-9: 

Sandler, who was employed in 1955, was hired as Sales 
Manager with respect to liquor sales, and was so introduced to 


the salesmen and so publicized in industry publications. 


for the reason that itis unsupported by the evidence on the record. 


73. To the finding on page 20, lines 14-17: 

Respondent sought him out. He was advised that 
Samuel Lentz was about to retire and Respondent wanted 
Sandler to come with its organization, to be in charge of 
sales and to assist Mervyn Lentz. 
reason that it is unsupported by the evidence on the record. 
74. To the conclusion on page 20, lines 37-40: 

| The record as a whole, however, is convincing that, 
while the ultimate authority rested with the Lentzes, Sandler 
had considerable authority and discretion with respect to the 
day-to-day operation of Respondent's liquor sales. 


reason that it is unsupported by the evidence on the record. 


75. To the conclusion on page 20, lines 43-47: 


| Sandler concededly accompanied salesmen, in the course of 
their work, using his own discretion, normally, as to the area 
in which he worked, going where he thought the salesmen 
required assistance, and gave advice and instructions to the 
salesmen in the performance of their duties. 18/ 


‘ 18/ Horowitz, whose attitude at the hearing did not appear 
antagonistic to Respondent, stated that his duties as Sales 
Supervisor included checking on the performance of the liquor 
salesmen. If the salesman was not meeting his quota, Horowitz 
would also report his findings on the salesmen's performance 
to Mervyn Lentz and might comment on the reasons for the 
salesmen's failure to meet assigned quotas. Horowtiz stated 
that he would discuss such problems with Lentz "because I 
would be on the street and I would be knowledgeable about it. " 


reason that it is unsupported by the evidence on the record. 
76.To the conclusion on page 20, line 47 to page 21, line 4: 


Since there is no evidence that Mervyn Lentz or Stanley 
Goldstein normally checked on these operations in the field, 
they must of necessity have had to rely on reports brought 
back by Sandler, Amoroso, Tarre and Horowitz, who were 
assigned to guide the salesmen in their work. 


for the reason that it does not correctly state what is on the record 
land there is nothing on the record to justify such conclusion. 
77. To the finding on page 21, lines 4-11: 


| Thus, on an occasion when Respondent wished to 
check up on a wine salesman, both Amoroso and Sandler were 
asked to investigate. Amoroso reported to Mervyn Lentz and 
Sandler to Goldstein (apparently because money matters were 
involved). Both recommended that the salesman be discharged. 
After an interview by Mervyn Lentz the man was discharged. 
Sandler testified that on occasion -- he recalled one specific 
occasion -- he was asked about his opinion of a salesmean's 
performance in the field. 


for the reason that it is contrary to the evidence on the record and 
it is irrelevant. 
78. To the conclusion on page 21, lines 17-21: 


It would also appear that the Sales Manager may interview 
applicants for employment and that his recommendations were 
followed. Sandler made such a recommendation with respect to 
salesman Rueben Deutsch whom Mervyn Lentz hired, after also 
talking to Deutsch, himself. 19/ 


19/ Although on sur-rebuttal, Mervyn Lentz testified, 
in effect, that Deutsch was hired independently of Sandler's 
recommendation, and specifically denied that Sandler was 
present during Lentz’ meetings with Deutsch, during his 
previous testimony, he specifically stated that Sandler was 
present during "some of the interviews" Lentz had with Deutsch. 
It is also noted that although Lentz originally stated that Sandler 
participated in interviewing Deutsch, since "He had known Deutsch 
before. He worked for the Schenley House, " Lentz later modified 
this to assert Sandler only knew Deutsch was with Schenley, but 
that Lentz was unaware of the extent of Sandler's knowledge about 
Deutsch, himself. 


for the reason that it is unsupported by the evidence on the record, and it ignores 
and distorts the facts in an attempt to justify an erroneous decision. 
79. Tothe statement on page 21, lines 20-22: 


It is noted that Horowitz also testified that he interviewed 
applicants for employment, when he was Sales Supervisor with 
Respondent. 


reason that it is irrelevant. 
80. To the finding on page 22, lines 4-11: 


It is also quite evident, and it is found, that the Lentzes, 
and particularly Mervyn Lentz, regularly consulted with the 
sales managers, Sandler and Amoroso, (and the sales supervisors 
before them) with the respect to the salesmen and operations of the 
business, including the establishment of quotas, the reasonableness 
and fairness of quotas, the assignment of accounts to the salesmen and 
the transfer of accounts among them, the performance of the salesmen, 
the agenda of sales meetings and the manner of conducting them, and 
other policy matters. 


reason that it is contrary to the evidence on the record. 


81. To the finding on page 22, lines 12-16: 


I am also convinced from the positions held by the managers, 
and their acknowledged expertise, from their intimate and daily 
contact with the salesmen and knowledge of their activitiés, and 
from the record as a whole, that Respondent relied upon the managers" 
advice and assistance and gave substantial weight to their recommenda- 
tions. 


or the reason that it is contrary to the evidence on the record and ignores 
nd distorts the facts in an attempt to justify an erroneous decision. 
82. To the finding on page 22, lines 18-21: 


In the course of normal operations, Sales Manager Sandler 
would also give directions and instructions to the administrative 
assistant and to display personnel, as well as to the salesmen, 
and made assignments to cover accounts when salesmen were 
absent. 


for the reason that it is contrary to the evidence on the record. 
83. To the finding on page 22, lines 24-26: 


As previously noted, Sandler attended the July 27 negotiations 
at the invitation of the Respondent, at a time when Respondent 
had agreed he and Amoroso were supervisors. 


for the reason that it is irrelevant and it is unsupported by the evidence on the 
record. 
84. To the finding on page 22, lines 34-36: 


From the above facts, and the record as a whole, it is 
found that Sandler, Amoroso, Horowitz and Tarre were supervisors 
within the meaning of the Act. 


for the reason that it is unsupported in either law or fact. 
85. To the finding on page 22, lines 36-39: 


In addition it is found that Respondent held these men 
out as persons who had authority to speak for Respondent 
concerning the employment relationship of the salesmen to 
Respondent, and were so accepted by the salesmen. 


for the reason that it is unsupported by the evidence on the record. 


86. To the finding on page 22, lines 39-47: 


In the circumstances, Respondent may properly be held 
responsible for the activities of these men affecting the employ- 
ment relationship of the salesmen with the Respondent. N.L.R.B. v. 
Des Moines Foods, Inc., 296 F. 2d 285(C.A. 8, 1961); NL. R.B. v. 
Solo Cup Co., 237 F. 2d 521(C.A. 8, 1956); N.L.R.B. v. Fiore 

Brothers Oil Co., 317 F. 2d 710 (C.A. 2, 1963); See N. LL RB, v. 
Mississippi Products, Inc., 213 F. 2d 670, 672-673 (C.A. 5, 1954). 
Respondent's contention that under cases such as Nassau and Suffolk 
Contractors Assn., Inc., et al, 118 NLRB 174, ets responsibility 
would be quite limited will be considered hereinafter. 


for the reason that it is unsupported in either law or fact. 


87. To the finding on page 22, line: 55 to page 23, line 1: 


Respondent, through its supervisors, assisted in the 
formation of the Association, took an active part in the 
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administration of that organization, and, on occasion, apparently 
sat on both sides of the bargaining table, as when Horowitz was 
a member of the Association's bargaining committee. ' 


for the reason that it is unsupported by the evidence on the record. 
88. To the conclusion on page 23, lines 1-5: 
The fact that Horowitz and Tarre were treasurers of 
the Association for so many years may also account for the 
established habit of the salesmen, difficult to understand 
otherwise, of paying dues into the organization year after 
year although they received little or no benefit from it. 
for the reason that it is irrelevant, it is unsupported by the evidence on the 
record and it ignores and distorts the facts in an attempt to justify an erroneous 
decision. 
89. To the conclusion on page 23, lines 7-9: 
However, all of this occurred prior to January, 1967, 
and may not in and of itself be found to be an unfair labor 
practice. : 
for the reason that it is contrary to law. 
90. To the conclusion on page 23, lines 11-17: 
There is, however, evidence within the period after January 27, 
1967, which establishes Respondent's continued interference in the 
affairs of the Association and assistance to it. The continued 
membership in the Association of two supervisors, one of whom, 
Amoroso, was an officer of the organization, in light of the back- 
ground of the organization, would necessarily serve to emphasize 


the status of the Association as an agency favored by the Respondent. 


for the reason that it ignores and distorts the facts in an attempt to justify 


lan erroneous decision, it is mere conjecture and reveals bias and prejudice 


on the part of the Trial Examiner and it is error in law. 
91. To the conclusion on page 23, lines 17-21: 


While these two supervisors may not have had occasion 
to play very active roles in the Association in 1967, the employees 
were entitled to be entirely free of such influences upon them to 
join and maintain their membership in or otherwise support the 
Association and maintain their membership in or otherwise support 
the Association (whose asserted contract, it is noted, did not 
compel membership). 


for the reason that it is unsupported in either law or fact, it is mere conjecture) 
and it is an attempt to shift the burden of proof from General Counsel to 


Respondent. 


92. To the conclusion on page 23, lines 38-50: 


Respondent cites Nassau and Suffolk Contractors’ Association, 
Inc., etc., 118 NLRB 174, in support of the argument that 
participation in a labor organization by minor supervisors does 
not necessarily constitute a violation of the Act for which Respondent 
is responsible. However, as that case illustrates, where such 
supervisory activity has been held permissible, the involvement 
has not only been on a limited basis, but has had a normal relation 
to a union which represented the supervisor in respect to his own 
working conditions. The Association, however, never has, and 
did not in 1967, represent the Respondent's supervisors, who have 
made their own individual agreements with the Respondent for 
their personal working conditions, thus eliminating the usual 
legitimate justification for supervisory membership and limited 
participation in such an organization. 


or the reason that it is unsupported in either law or fact. 
93. To the conclusion on page 23, lines 50-55: 


Other cases cited by Respondent, such as The Powers Regulator 
Company, 149 NLRB 1185, relate to situations in which it has been 
held that an employer is not responsible, under certain conditions, 
for supervisors previously included in the bargaining unit by agree- 
ment:of the parties, which is quite distinguishable from the present 
case. 


or the reason that it is unsupported in either law or fact. 
94. To the conclusion on page 23, lines 21-23: 
The presence of the supervisors at the June 30 straw vote 
constitutes a particular, and substantive extension of this 
influence. 
or the reason that it is mere conjecture and it is unsupported in either law 
pr fact. 
95. To the conclusion on page 23, lines 25-23: 
Further, Respondent's use of the Association as an instrument 
with which to defeat the Union's organizational effort after June 6, 
1967, is evidence of Respondent's interference with, and assistance 
to the Association, 
or the reason that it is contrary to the facts on the record and it is mere 
onjecture. 
96. To the conclusion on page 23, lines 28-32: 
Quite plainly, the Association's June 23 meeting in 
Adinolfi's office was held at the direction of Respondent. 
There is no indication that the Association anticipated any 
independent campaign against, or even resistance to the Union, 
prior to the insistence of the Lentzes that an immediate meet- 


ing be set up on that day. 


or the reason that it is an attempt to shift the burden of proof from General 


ounsel to Respondent, it is unsupported by the evidence on the record and it is 


fMmere conjecture. 
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97. To the finding on page 23, lines 32-34: 


Respondent additionally asserted a willingness to assist in 
this project by concluding its sales meeting then in progress. 


for the reason that it is misleading and it is unsupported by the evidence 
on the record. 
98. To the finding on page 23, line 34 to page 24, line 2: 
Though the attempt to take a straw vote at the 
meeting was abortive, under the effective stimulus of 


Respondent's earlier insistence, a meeting was held a 
week later, at which the straw vote was carried out. 


for the reason thatitismisleading, it is unsupported by the evidence on the 


record and it is mere conjecture. 
99. To the conclusion on page 24, lin es 51-55: 


On the whole record, however, as noted hereinafter, it 
is found that the execution of authorizations for the Association, 
during this period, resulted from Respondent's encouragement 
of adherence to the Association, and was not a free and voluntary 
act on the part of the salesmen. 


for the reason that it ignores and distorts the facts in an attempt to justify 
an erroneous decision, there is nothing on the record to justify such conclusion 
it is contrary to the evidence and reveals bias and prejudice on the part of the 
Trial Examiner. , 

100. To the conclusion on page 24, lines 4-13: 


Respondent further assisted the Association by its | 
precipitate action in entering into asserted contractual : 
arrangements with the Association providing substantial benefits 
(it is asserted that Respondent granted an $8, 500 guaranteed 
annual wage in these documents) to the drivers and warehousemen. 
By any standard of normal labor relations, the manner ‘in which 
this asserted agreement was reached was manifestly unusual: 
There is no evidence of a request by the Association for such an 
agreement, no evidence of any negotiations, and no evidence that 
the Association, as such, was aware of what was going on or 
approved of the result. : 


JA-112 


for the reason that it is an improper attempt to shift the burden of proof from 


General Counsel to Respondent and it is misleading and unsupported by the 


evidence on the record. 
%01. To the conclusion on page 24, lines 13-16: 


In fact, the evidence is that the matters involved were kept 
secret from the officers and active members of the Association, 
and the resultant document was presented as a fait accompli to 
the Association's president for signature. 


for the reason that it is contrary to the evidence. 
102. To the finding on page 24, lines 18-26: 


No reasonfor this amazing action taken just before the 
election is suggested by Respondent. However, the record as 
a whole, and Samuel Lentz' activities, in particular, plainly 
indicate that this arrangement with the drivers and warehousemen 
was designed to coerce the salesmen in their choice of a bar- 
gaining representative, and it is so found. The message conveyed 
by the action was obvious; that those who adhered to the Association 
could expect to benefit from Respondent's favor. At the same time 
Respondent made plain to the salesmen that those who opposed 
Respondent's desires could expect an adverse result. 


for the reason that there is nothing on the record to justify such finding. 
103. To the conclusion on page 24, lines 32-39: 


On the other hand (following upon the assertion of M. Lentz 
that the only way the Union could force concessions from the 
Respondent was by striking), S. Lentz threatened that if the 
salesmen did select the Union and attempt by strike to force him 
to alter the present order of things, he had so arranged his affairs 
with the drivers that the Respondent could do without the salesmen 
altogether, a rather pointed indication of the purpose of the hasty 
pre-election arrangements with the drivers and warchousemen. 


for the reason that it is unsupported by the evidence on the record and it 
ignores and distorts the facts in an attempt to justify an erroneous decision. 
104. To the finding on page 25, lines 14-16: 

However, as hereinafter discussed, the Trial Examiner 
finds that the 1960 Association contract was not a bar to a present 
election in 1967, on the facts of this case. 

for the reason that it is unsupported in both law and fact. 
105. To the finding on page 25, lines 16-19: 

In any event, having agreed to an election to be 
conducted under the rules of the Board, Respondent did not 
have the right to unilaterally abrogate its agreement by 
creating a situation in which a free and fair election was 


impossible. 


for the reason that it is irrelevant. 


for the 


106. To the finding on page 25, lines 21-26: 


Following the election, and in a similar pattern, Respondent 
suggested and encouraged immediate collective bargaining for 
the salesmen, sought to interfere with the selection of the Associa- 
tion's bargaining committee, negotiated with the Association for 
terms of employment of the salesmen, and, within about one week 
after the election agreed to substantial additional ‘benefits for the 
salesmen. 


reason that it is unsupported by the evidence on the record and 


it is irrelevant. 


for the 


for the 


107. To the finding on page 25, lines 33-36: 


However, these actions obviously reaffirmed the favored 
position of the Association, and gave it added assistance, 
providing substantive proof of the benefits flowing from adherence 
to the Association, which had been foreshadowed by Respondent's 
prior conduct. / 


reason that it is unsupported in both law and fact. 


108. To the conclusion on page 25, lines 38-43: 


Moreover, since, as discussed hereinafter, the Union's 
objections to the election were meritorious, Respondent's 
conduct additionally interfered with the employees' rights 
under the Act and further served to prevent a free and fair 
election in which representation of its employees might be 
decided. See Midtown Service Co., Inc., et al, 171 NLRB 
No. 161 


reason that it is unsupported by the evidence on the record. 
109. To the conclusion on page 25, line’ 51 to page 26, line 9: 


Respondent, citing Rold Gold of California, Inc., 123 
NLRB 285, and other cases, argues that Respondent may 
legally indicate its preference in a situation where two unions 
are competing for the right to represent its employees. 
However, this issue cannot be decided as an abstract principle 
of law, but must be determined in its context. See, i.e., 
Builders Supply Co. of Houston, 168 NLRB No. 29 (holding a 
statement of preference not to violate the Act in the absence of 
a context of coercion). 22/ Where, as inthis case, such 
preference is given one of the competing unions in a pattern 
of other, substantial assistance, accompanied by the pressure 
of individual interviews in Respondent's private offices, cf. 
Agway Petroleum Corp., 170 NLRB No. 95, and other coercive 
conduct, it becomes part of the warp and woof of a fabric of 
repressive conduct designed to prevent a free choice of 
representatives by the employees and is thus violative of the Act. 


But see Levi Strauss & Co., 172 NLRB No. 52, footnote 10, 
where, citing prior Board and Court decisions, the Board 
reaffirms the doctrine that where an employer is faced with 
"a two-union situation, " "the employer must be strictly 
neutral -- he cannot give any form of support to one of the rival 
unions; if he does he violates Section 8(a)(2) of the Act." 
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lor the reason that the facts in the cited case are distinguishable from those of 
he case at bar. : 
110. To the conclusion on page 26, lines 14-16: 


.-.. Respondent's course of interrogation of the salesmen about 
union activities and their voting intentions, which was clearly 
coercive within the standards of the Court's Bourne and Firedoor 
decisions. 


reason that it is unsupported by the evidence on the record. 
111. To the finding on page 26, lines 18-23: 


Also running through the evidence is the recurrent theme 
that the employees could accomplish more with the Respondent if 
the Respondent could continue as in the past and was not "yoked" to, 
or rendered inflexible by the Union; that the salesmen would do less 
well, and might lose benefits if the Union came in, possibly because 
the Union might object to benefits which the employees had or seek 
conditions inimical to the employees 23/; 


23/ It is noted that though it appears that M. Lentz and 
Goldstein, in their interviews, indicated that the earnings of 
the men, their pension plan and loan privileges would be 
threatened by action of the Union, S. Lentz, in his talks with 
the men, asserted that the men would endanger their earnings 
and their benefits by bringing the Union in, without such 
qualification. 


for the reason that it is unsupported by the evidence on the record and it is 
irrelevant. 
112.| To the conclusion on page 26, lines 28-30: 

In the aggregate, this campaign against the Union bears 
considerable resemblence to the situation found violative 
of the Act in N. L.R. B. v. Beatrice Foods Co., 183 F. 2d 
726 (C. A. 10, 1950); 

br the reason that there is nothing on the record to justify such a conclusion 
d it shows bias and prejudice on the part of the Trial Examiner. 
113. To the finding on page 26, lines 35-39: 

By the above acts and conduct, and upon the record as a whole, 
it is found that Respondent interfered with, restrained and coerced 
employees in the exercise of their rights under the Act and interfered 
with ithe administration of the Association and furnished that 
organization assistance and support, in violation of Sections 8(a)(1) 
and (2) of the Act. 

or the reason that it is unsupported in either law or fact. 


114., To the statement on page 27, lines 15-and 16: 


Respondent's warehousemen, drivers and salesmen 
perform functions normally associated with those classifications. 


or the reason that it is incomplete and does not correctly state what is 


pn the record. 


115. To the statement on page 27, lines 40-42: 

Not all of the salesmen work out of the Hartford plant, some 
of them, in outlying areas, working from their homes and 
occasionally coming in to the Hartford location. 

or the reason that it is misleading and it is unsupported by the evidence 
ion the record. 
116. To the statement on page 27, lines 50-52: 

Also on occasion, when an emergency delivery is necessary, 

the salesmen may. take the product from the warehouse, put it 


into his personal car and deliver it himself. 


for the reason that it does not correctly state what is on the record. 


117. To the statement on page 27, line 58 to page 28, line 5: 


Also on occasion, the salesman may have direct contact 
with the drivers, or possibly with the warehouseman with 
respect to particular deliveries, althcugh it appears that 
orders which are executed by the warehousemen and drivers 
are turned in by the in-town salesmen, or called in by the 
out-of-town salesmen, and are processed through a regular 
procedure. : 


for the reason that it does not correctly state what is on the record. 
118. To the conclusion on page 28, lines 10-13: 


The salesmen, as has been found, were at times material 
herein, supervised by Sales Manager Sandler and Wine Manager 
Amoroso, who were responsible directly to Mervyn Lentz. 


reason that it is unsupported in both law and fact. 
119. To the finding on page 28, lines 28-36: 


Nor is the collective-bargaining history which followed 
upon that certification persuasive that the Association, by joint 
bargaining on behalf of the salesmen as well as the warehousemen 
and drivers, has achieved a stable and on-going collective-bargaining 
relationship with the Respondent in an overall unit. Aside from the 
fact that no written contractual relationship resulted from the 
certification of the Association until 1960, even that relationship 
soon lapsed into inactivity. Though the evidence is that the 
Association, in 1962, initiated and negotiated improvements in 
life insurance and major medical benefits, these were never 
incorporated in a written collective-bargaining agreement. 


for the reason that it is unsupported in both law and fact. 
120. To the statement on page 28, lines 36-38: 
Moreover, after 1962, there is no mention on the 
Association's minutes of any meeting with the Respondent 
prior to the events of July, 1967. 


reason that it is irrelevant. 


121. To the statement on page 28, lines 38-41: 
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| No grievances were handled. The only asserted 
contact between the Respondent and the Association during 
that period, and that is disputed, related to the establish- 
ment of a pension program. 


for the reason that it is irrelevant. 
122. To the conclusion on page 28, lines 41-44: 


And the record is clear that the Respondent regarded 
the establishment of the pension plan as a unilateral, 
gratuitous grant on its part, and so expressed the matter, 
in effect, to the employees in 1965. 


for the reason that there is nothing on the record to justify such a conclusion. 
123. To the statement on page 28, lines 44 and 45: 


These benefits were not included in a collective-bargaining 
contract signed by the Association. 


for the reason that it is irrelevant. 
124, To the statement on page 28, lines 45-47: 


In 1967, even those employees who remembered the 
1960 contract, had not seen a copy for a long time; indeed, 
the Association's counsel was at a loss to readily produce 
a copy. 


for the reason that it is irrelevant. 
125. To the conclusion on page 28, lines 47-53: 


| In these circumstances, it cannot be said that the bargaining 
relationship involved, or the 1960 contract, has created that 
real stability in industrial relations which fulfills the purposes 
of the Act and which should be accorded weight under the decisions 
of the Board. Cf. Vangas, Inc., 167 NLRB No. 111; Raymonds, Inc., 
161 NLRB 838; Local 1098, International Hod Carriers, etc. 
(Bernard Card & Sons, Inc. ), 140 NLRB 1147. 


for the reason that it is unsupported in both law and fact. 
126. To the conclusion on page 29, lines 1-7: 


While there are factors, including the 1952 certification 
of the Association, which indicate that a unit including salesmen, 
drivers and warehousemen may be appropriate, the record is far 
from convincing that this is the only appropriate unit. The record, 
indeed, shows a considerable diversity of interest between the 
salesmen and the other employees. They have quite different 
conditions of work, hours, methods of compensation and supervision. 


for the reason there is nothing on the record to justify such a conclusion. 


127. To the conclusion on page 29, lines 7-12: 
| Indeed, the Respondent agreed that the salesmen might 


compose an appropriate unit which could be represented separately 
from the other employees, in consenting to an election in the 
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representation case. This also accords with the policy of 
the Board in situations such as presented here. See, i-e¢., 


Plaza Provision Company (P. R. ), 134 NLRB 910. 


or the reason that it is misleading and it ignoresand distorts the facts in an 


ttempt to justify an erroneous decision. 
128. To the finding on page 29, lines 12-17: 


For these reasons, the Trial Examiner finds that the following 
constitutes an appropriate unit for the purposes of collective bargain- 
ing, onthe facts of this case: All wholesale salesmen employed by 
the Respondent at its Hartford, Connecticut facility, excluding 
warehousemen, deliverymen, office clerical employees, professional 
employees, guards, and supervisors as defined in the Act. 


reason that it is unsupported in both law and fact. 
129. To the conclusion on page 29, lines 21 and 22: 


At the times material herein, Respondent employed 19 salesmen 
at the Hartford plant within the appropriate unit set forth above. 


reason that it is unsupported by the evidence on the record. 
130. To the conclusion on page 29, lines 22-27: 


When the Union made its request of Respondent for 
recognition and bargaining on June 6, the Union held 
authorizations designating it as the collective-bargaining 
representative from 12 of the salesmen, and within 3 days 
thereafter, and at times when Respondent refused to recognize 
the Union and bargain with it, the Union held 12 authorizations. 


reason it is unsupported in both law and fact.. 
131. To the statement on page 29, lines 45-54: 


It is also a familiar rule of law that when the party calling for 
the best evidence of a fact has itself made the production of such 
evidence impossible, it cannot complain of the proof of that fact 
by secondary evidence. Similarly, where the employer, as here, 
has prevented the ascertainment of the employees’ desires as to 
representation through a free and fair election, he may not be 
heard to complain if that fact is ascertained through other probative 
evidence, such as authorization cards, which may form the basis for 
an 684, 687 (C. A. 2, 1966), and cases cited. 


reason that it is unsupported in both law and fact. 
132. To the statement on page 30, lines 9-11: 

In the instant case, we are dealing with men of some substance 
and intelligence, who may well be held to have known "what they 
were doing" when they executed such authorizations. 


Hor the reason it is misleading and an incorrect presumption.and it ignores 


ind distorts the facts in an attempt to justify an erroneous decision. 
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133. 'To the conclusion on page 30, lines 11-20: 


With respect to the ten men (Shea, Gasiorek, Smith, Paul, 
Cohen, Kowalczyk, Leahy, McEnroe, Deutsch and Goldman) 
who attended Union meetings prior to June 6, as has been noted 
previously, these men were told by Canton that, while an election 
might be necessary as a final resort to prove the Union's majority 
status, the Union's initial effort would be to seek to have Respondent 
recognize the Union as the bargaining representative of the sales- 
men on the basis of the authorization cards. In such circumstances, 
the authorization cards signed by these men may be validly counted. 


See N.L.R.B. v. Gotham Shoe Mfg. Co., Inc., supra at 686. 26/ 


26/ At one point, salesman Norman Goldman testified, in 
response to a leading question, that Canton told the men during 
these meetings that the cards were "only for an election. "" This is 
not credited. Not only is Goldman the only witness who attended 
the Union meetings who so testified, but his testimony as a whole 
indicates that this was not what Canton said. Thus, when asked if 
Canton stated, at the meeting at which Goldman signed his card, 
that Canton would make a demand upon the Respondent, Goldman 
answered, "... He said if he could get enough signatures on the 
cards, that would constitute a majority, that this is what he would 
do." When asked if Canton did not say he would do this before 
going to the NLRB for an election, Goldman stated that he could 
only remember that Canton "mentioned both the NLRB and Brescome 
in the same breath. " Goldman also affirmed that Canton told the 
salesmen that he was going to make a demand for recognition on 
Respondent if he could get enough signatures from the men. Not 
only does this testimony serve to confirm Canton's testimony 
which has previously been credited, but Goldman's own testimony, 
and other evidence, shows that Goldman was not interested in the 
procedures involved, but was interested in what the Union could do 
for him, and was an ardent supporter of the Union at the time he 
signed his card. On the record as a whole, therefore, there is 
no reason to find that Goldman was induced by fraud or deceit in 
authorizing the Union to represent him. 


for the reason it is contrary to the evidence on the record and it ignores and 
distorts the facts in an attempt to justify an erroneous decision. 
134. | To the conclusion on page 30, lines 22 and 23: 


Salesman Bernard Sameloff, who did not attend these 
Union meetings, also signed a card in favor of the Union, on 
June 5. 


for the reason it is unsupported in either law or fact. 
135. To the finding on page 30, 29-35: 


While it is possible that the execution of the card may 
have slipped Sameloff's mind when he talked to Respondent's 
counsel about it, I find it rather hard to believe that his memory 
remained as blank as he asserted when he was confronted with 
the card itself, which he agrees he executed. Though the 
resolution of this point is not critical to a determination of the 
validity of Sameloff's card, it does bear on the question of 
credibility. 


‘or the reason it is mere conjecture, it is unsupported in either law or fact, 
it is an attempt to shift the burden of proof from General Counsel to Respondent 
hnd it shows bias and prejudice on the part of the Trial Examiner. 

136. To the finding on page 31, lines 4 and 5: 

Nor does it appear that Sameloff was opposed to the Union. 

‘or the reason there is nothing on the record to justify such a finding, it is an 
mproper attempt to shift the burden of proof from General Counsel to 
Respondent and it is contrary to the evidence. 

137. To the statement on page 31, lines 7-16: 


Shortly after his employment with Respondent, Sameloff had 
a conversation about the Union with salesman Deutsch. Sameloff 
states, "I thought I had never left the Union, "' but when Deutsch 
told him that he needed a "withdrawal card, " Sameloff sent the 
Union a $2 fee for such a card, which he received, effective for 
one year from November 1, 1966. Sameloff described the card 
as providing that upon his return to "this industry, "if the “house” 
he worked for "was union, I was automatically union. '' When 
Sameloff, at the end of 1967, realized that his withdrawal card 
had expired, in January, 1968, he sent the Union another $2 fee 
to have it renewed. 


reason it is irrelevant. 
138. To the conclusion on page 31, lines 18-24: 


Sameloff, nevertheless, testified that, during this period, 
he expressed himself to all his fellow employees as not wanting 
anyone to talk for him "until I know whether we are union or not." 
He stated that, based on his experience at his previous employer, 
he understood this would be determined by a secret ballot election 
(though, in his experience, this might be conducted by the employees 
among themselves and did not require a Board election. ) I do not 
credit Sameloff in these:respects. 


Hor the reason there is nothing on the record to justify such a conclusion 


land it reveals bias and prejudice on the part of the Trial Examiner. 
139. To the conclusion on page 31, lines 24-29: 

Those objective facts which have been set forth are clearly 
consistent with a purpose to have the Union represent him both 
before and after the Board-conducted election on July 21, whereas 
his present testimony, not long after the events, and in part 
subjective in character, would indicate an attitude inconsistent 
with what he actually did at the time. 

Hor the reason it is unsupported in both law and fact and reveals bias and 
prejudice on the part of the Trial Examiner. 
140. To the finding on page 31, lines 29-31: 


It is therefore found that Sameloff's card constitutes a valid 
designation of the Union as bargaining representative. 
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or the reason it is unsupported in both law and fact. 


141. . To the conclusion on page 31, lines 33 and 34: 


There is a conflict in the testimony as to the circumstances 
in which Legare and Maynard signed cards for the Union. 


reason it is unsupported by the evidence on the record. 
142. | To the conclusion on page 31, lines 34-40: 


Inasmuch as the 11 cards heretofore found valid constitute 
a clear majority of the 19 salesmen who comprised the appropriate 
unit at times material hereon, it would unnecessarily lengthen 
this decision to discuss those conflicts, except it may be noted, 
for reasons discussed, in part, previously, that I do not find 
Maynard's account of the events surrounding his execution of 
the Union card complete or convincing. 


reason it is unsupported in both law and fact. 
143. To the conclusion on page 31, line 56 to page 32, line 8: 


As noted above, the Trial Examiner does not consider the 1960 
contract, as a matter of law, to constitute a bar to the selection 
by the salesmen of a new representative at the times material to 
this matter. To bea bar, such a contract must serve at least 
two objectives: first it should contribute to industrial ability 
by providing the parties an accurate code by which their relations in 
the plant may be guided, and, secondly, it should provide a ready 
reference "to which employees and outside unions" may “look to 
preduct the appropriate time" when the prior bargaining relation- 
ship may be challenged. See Union Fish Company, 156 NLRB 187, 191. 


reason it is unsupported in both law and fact. 
144. To the conclusion on page 32, lines 8-15: 


In the present case, the 1960 contract had fallen into 
such'a state of desuetude that it could not be said to be in current 
use; there is no evidence that the Association, in fact, had 
represented the employees in collective bargaining or in the 
adjustment of grievances for a number of years; major terms 
of the employment relationship established by the Respondent 
were not contained in a written agreement between the Respondent 
and the Association; and the agreement itself was not readily 
accessible to the employees or an outside union. 


reason it is contrary to the evidence on the record. 
145. To the finding on page 32, lines 15-19: 


In the circumstances of this case, it is found that the 1960 
contract was not a bar to the selection of a collective-bargaining 


representative in 1967. See Raymonds, Inc., supra; Local 1098, 
International Hod Carriers, etc., supra, at 1153. 


or the reason it is unsupported in both law and fact. 
146. To the conclusion on page 32, lines 21 and 22: 
Respondent's asserted reliance upon the authorizations 


executed in favor of the Association is likewise misplaced. 
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or the reason it is an error in fact and it is unsupported in either law or fact. 
147. To the conclusion on page 32, lines 27-31: 


In any event, those events could not serve as the basis 
of a good faith doubt, since the June 30 straw vote and the 
employees’ acts of adherence to the Association was the 
direct result of Respondent's illegal solicitation of the 
employees to take such action, and thus was not the free 
and voluntary action of the employees. 


or the reason it is contrary to the evidence, it is misleading and it ignores 


nd distorts the facts in an attempt to justify an erroneous decision. 
| 148. To the finding on page 32, lines 39-47: 

However, here Respondent actually did choose between the 
two contending unions and give illegal assistance to one of them, 
making a free and fair election impossible, as has been found 
Since, in fact, Respondert's refusal to bargain was, manifestly, 
for the purpose of gaining time to destroy the Union's majority 
status, it is found that it had no good faith doubt of the Union's 
majority. See N. L. R.B. v. Gotham Shoe Mfg. Co., supra, at 
687. It is therefore found that by its refusal to bargain, as 
set forth, the Respondent violated Section 8(a)}(5) of the Act. 


Hor the reason it is unsupported in both law and fact and it is contrary to 
the law. : 


149. To the conclusion on page 33, lines 9-16: 


In passing upon Respondent's motion to sever the two 
proceedings, for reasons stated on the record, the Trial 
Examiner held at the hearing that the Regional Director had 
authority to consolidate the two proceedings for hearing and 
that the Trial Examiner had the authority to hear evidence on 
the objections to the election and to pass on the issues raised. 


pr the reason it is unsupported in both law and fact. 
150. To the conclusion on page 33, lines 19-28: 


So far as the Trial Examiner can see, if the two matters 
had been severed, the same evidence would have been received 
in the unfair labor practice proceeding under the same rules 
of evidence as were applied here. Certainly the evidence 
discussed with respect to the issues framed by the complaint 
show that, within the period between the filing of the representation 
petition and the date of the election, Respondent improperly 
interfered with the election and deprived the employees of a free 
choice. It is difficult to see how Respondent was prejudiced 
because the evidence was taken in one hearing, rather than being 
duplicated at two hearings. 


br the reason it is unsupported in both law and fact. 


151. To the finding on page 33, lines 30-32: 


| For the reasons stated, it is found that Respondent's 
contentions are without merit and that the election held on 
July 21, 1967, should be set aside. 


ipr the reason it is unsupported in either law or fact, it exceeds the Trial 


Hxaminer's statutory authority and it infringes on the Regional Director's 


atutory authority. 
152, To the recommendation on page 33, lines 32-36: 


‘It will therefore be recommended to the Regional 
Director that the election on Case No. 1-RC-9643 be set aside, 
but that no new election be directed pending final action by the 
Board upon the recommendation hereinafter made that Respondent 
be ordered to bargain with the Union upon request. 


ipr the reason it exceeds the Trial Examiner's statutory authority and it is 


Hontrary to law and fact. 
153. To the conclusion on page 33, lines 46-50: 


‘All wholesale salesmen employed by the Respondent at 
its facility in Hartford, Connecticut, excluding office clerical 
employees, warehousemen, deliverymen, professional employees, 
guards and supervisors as defined in the Act, constitute an 
appropriate unit for the purposes of collective bargaining within 
the meaning of Section 9(b) of the Act. 


reason that it is unsupported in both law and fact. 
154. To the conclusion on page 33, lines 52-55: 

(On June 6, 1967, and at all times thereafter, the Union 
was, and continues to be the exclusive representative of the 
employees in the appropriate unit found above for the purposes 
of collective bargaining within the meaning of Section 9(a) of the Act. 
reagon that it is unsupported in both law and fact. 
155. To the conclusion on page 34, lines 1-5: 

By the acts and conduct herein found violative of the Act, 
the Respondent has engaged in and is engaging in unfair labor 
practices within the meaning of Sections 8(a)(1), (2) and (5) of the 


Act, which unfair labor practices affect commerce within the 
meaning of Sections 2(6) and (7) of the Act. 


156. To The Remedy for the reason that it is not justified 
the law or the facts. 


157., To the Recommended Order through page 36, line 21 for the 


r the reagon that it is unsupported in both law and fact. 


ason such order and notice are unwarranted by the facts and by the law. 


For all of the above considerations which shall be further discussed 


in its Brief in Support of These Exceptions to the Intermediate Report, 


‘Respondent urges that both the Complaint in its entirety and the objections to 
ihe election be dismissed. 
Respectfully submitted, 
THE BRESCOME DISTRIBUTORS CORPORATIGN 


By its Attorneys : 
STONEMAN AND CHANDLER 


4 
it bon: 
SF Jerome 


Post Office Address: 
9 Milk Street 
(Boston, Massachusetts 02109 
pated at Boston, Massachusetts 
Detober 1, 1968 
CERTIFICATE OF SERVICE 

I hereby certify that a copy of this Exceptions to the Intermediate Report 

has been sent by Certified Mail, Return Receipt Requested, to Arnold M. Marrow, 


| ational Labor Relations Board, John F. Kennedy Federal Building, Boston, 
assachusetts; Victor Feingold, Esquire, 405 Lexington Avenue, New York, 
. Y. Joseph Adinolfi, Jr., Esquire, Adinol&i, Kelly and Spellacy, 1 Constitution 
1 


aza, Hartford, Connecticut. 


Dated at Boston, Massachusetts this lst day of October, 1968. 
/ oe 
fl bere zhu vt 
_/ Jerome H.- Somers 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
WASHINGTON, D. C. 


In the Matter of 


THE BRESCOME DISTRIBUTORS CORPORATION 


and 


WINE & LIQUOR SALESMEN & ALLIZ> WORKERS CASE NOS. 1-C.1-527 
LOCAL UNION #195 a/w DISTIZL=ZY, 2-20-9543 
RECTIFYING, WINE AND ALLIED WORKERS 

INTERNATIONAL UNION OF AMERICA, 

AFL-CIO 1 


ES ES 


and 


THE BRESCOME DISTRIBUTORS EMPLOYEES 
ASSOCIATION, INC. 


CHARGING PARTY'S CROSS-EXCEPTIONS 
TO THE TRIAL EXAMINER'S DECISION 
DATED AUGUST 21, 1958 
Pursuant to Section 102.46 of the Rules ane 

Regulations of the National Labor Relations Board, Series 5, 
as amended, the undezsi,1<ca counsel for the Charging Party 
respectfully files the following cross-exceptions to Triai 
Examiner Sidney J. Barban's decision, dated August 21, 19638, 
in the above-entitled proceedings: 


I 


THE TRIAL EXAMINER ERRED IN REFUSING TO FIND 
THAT THE INTERVENOR, THE BRESCOME DISTRIBUTORS 
EMPLOYEES ASSOCIATION, INC. WAS DOMINATED BY 
THE RESPONDENT, THE BRESCOME DISTRIBUTORS 
CORPORATION, AND IN FAILING TO ORDER ITS 
DISESTABLISHMENT AND DISSOLUTION. 


The Trial Examiner found that the Intervenor was 
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formed with the assistance of the Respondent's supervisors, 
dominated by the Respondent, and was given substantial 
financial and other assistance (T.X. p. 22, line 50, p. 23-10). 

The Trial Examiner found that within the six-month 
period preceding the filing of the charge on July 27, 1967, 
the Respondent engaged in continuous acts of interference in 
the affairs of the Association and that the Responéent had 
rendered it assistance; that the Respondent continued co usc 
the Association as an instrument with which to defeat the 
Union's organization activities arter June 6, 1967, and 
dominated its activities by directing that salesmen meet in 
the office of Joseph Adinolfi, who was one of the attorncys 
for the Intervenor. The Trial Examiner found that the 
Intervenor had been relatively quiescent as a labor orgaeniz- 
ation and did not conduct any campaign or even resistance 
to the Charging Party's organizational activities prior to 
the insistence by the Respondent that the salesmen set-up 
meetings at Adinolfi's office (TXD, p. 23, 1. 25-34). 

In addition, there is an abundance of facts and 
circumstances in the record to prove beyond any doubt that the 
domination, support and assistance to the Intervenor was not 
only evidence by the employer keeping the organization in 4 
relatively state of quiescence with its supervisors acting as 
"spies" and as the Respondent's representatives, but at the 
instigation of the Respondent was actively revived during 
its entire history whenever there were organizational activi- 


ties by an outside Union. In this regard, the Trial Examiner 


found that the Association was actively revived in the period 


following the demand for recognition gated June 6, 1967, as 
well as in coerced activities immediately following the 
election. 

The Trial Examiner found that the Respondent 
coerced a collective bargaining agreement covering the 
drivers and warehousemen under suspicious circumstances 
the eve of the election,about which the members of the 
Association were kept in the ¢daxk, the contract purported 
to be negotiated and executed dy the Association on benair 
of the drivers. The Trial Examiner also found that on the 


record as a whole the activity of using the Association as 


the alter ego by Sam Lentz, President of the Respondent, 


was designed to coerce the salesmen,and the Trial Examiner 
so found (TXD, p- 24, 1. 4-35). 

The Trial Examiner found that the Respondent 
suggested and encouraged collective bargaining for the 
salesmen while a question of representation was still 
pending and sought to interfere witd. the selection of the 
Association's ES COUMET TSC) In this connection, 
the rejection of the icestimony of the relationship between 
Schatz & Schatz, Esqs. and Joseph Adinolfi, a long-time 
associate, during the period involved, was improperly 


rejected by the Trial Examiner (TXD, p. 27, 1. 5-10). 


tI 
THE TRIAL EXAMINER ERRED IN REFUSING TO 
REOPEN THE HEARING TO TAKE THE TESTIMONY 
OF JOSEPH ADINOLFI AND OTHER WITNESSES 
AS TO THE DATE WHEN JOSEPH ADINOLFI 


TERMINATED HIS ASSOCIATION WITH SCHATZ & 
SCHATZ (T.X. p. 2, lines 20-31; T.X. 


EXHIBITS 5 and 6). 

The Charging Party urges that the facts anc ciz- 
cumstances in this case establisa that the Respondent's 
domination of the Interveaor was never terminated, An 
employer's domination of a labor organization can only be 
eliminated by a complete disestabiisiment. 

The domination, interference, support and assive- 
ance by the employer is apparent that it kept the Associatica 
at times in a state of quiescence but only activated anc 
revived it when the employees were engaged in organizationsi 
activities with an outside Union. This certainly was truc 
following the demand by the Charging Party for recognition 
in June 1967. Thus, the issue of the relationship of the 
law firm of Schatz & Schatz and Joseph Adinolfi with the 
Charging Party and the Association was very material. 

Joseph Adinolfi who appeared for the Intervenor 
during part of the hearings, had been subpoenaed as a wit- 
ness by the General Counsel. He disappeared in the course 
of the hearings, without explanation. It was not until the 
close of the hearings that Mervyn Lentz (successively Vice- 


President and President of the Respondent) stated that 


Adinolfi had severed his relationship with Schatz & Schatz 


several years prior to the hearings. This is contraverted 
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and the purpose for which he states he signed the card, was 


not accepted by the Trial Examiner (TX p. 12, 1. 55-59). 


Iv 
THE TRIAL EXAMINER ERRED IN FAILING TO 
VALIDATE THE AUTHORIZATION CARD OF 
KENNETH LEGARE, DATED JUNE 9, 1967. 


Legare's card was signed on June 9, 1967, four 


days before the receipt of the Charging Party's petitica 


for an election, and shortly after tne Respondent receivea 


the demand for recognition dated June 6, 1967. While Legare 


testified that he signed this card in the presence of anotke> 


of Schatz & Schatz had been and was currently represeating 
the Respondent at a time when Mr. Adinolfi was still an 
employee and an associate of that law firn. According to 
a statement filed by Schatz & Schatz on September 27, 1966, 
the Intervenor still maintained its principal office at the 
office of Schatz & Schatz, the meeting of the Association 
was held in November 1966 at that office, and a check for 
$250. was paid to that firm for services Penceced for the 
year 1967. 

Thus, the Charging Party claims that there 
been established a direct relationship Semrean Schatz 
Schatz and the Respondent within the six-month period 
involved. At the very least, Adinolfi's testimony became 
highly relevant to establish kis relationship with the 
firm of Schatz & Schatz on the issue of domination. 


Accordingly, it was error to reopen the hearing 


as requested by the Charging Party (TX Exs. 5 and 6 and 


facts therein set forth). 


Tir 
THE TRIAL EXAMINER ERRED IN FAILING TO 


VALIDATE LEO MAYNARD’S AUTHORIZATION 
CARD DATED JUNE 6, 1967. ! 


In several instances on disputed issues, the 
Trial Examiner concluded that Maynard's testimony was not 
to be credited (e.g., TXDp. 1, 1. 25-55). It is significant 


that Maynard's testimony as to the occasion, the conversation, 
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employee, he did not remember the circumstances or what 

was said when he signed it. However, subsequent to the 
signing of his card, and before the election, he admitted 

he attended at least one organizational meeting where a 
majority of the employees were present. With nine other 
salesmen, he signed a statement in the presence of each 
other setting forth and complaining about the Respondcat's 
illegal pre-election conduct (G.C.-25; T 1614, 1618, 1620). 
Since the card was approximateiy close to the date whea the 
demand for recognition was received by the employer, aud four 
days before the petition was xeceived by the Regional Director, 


Legare's card should have been received in evidence. 


Vv 
THE TRIAL EXAMINER ERRED IN FALLING TO 
ORDER COMPENSATION OF EMPLOYEES FOR 
BENEFITS ALLEGEDLY LOST AS A RESULT OF 


THE RESPONDENT'S ILLEGAL CONDUCT AND 
REFUSAL TO BARGAIN. 


ES SO 


The Board hes power to command suitable affirmative 
relief in order to remedy violations of the Act. It has iong 
been urged, and the Board now has under consideration, the 
propriety of awarding ‘compensation in the nature of a back-pay 
order where the employer during an election campaign committed 
substantial violations of the Act and interfered with the 
ewployees' rights to a free election, and thereafter granted 
unilateral wage increases and benefits. (See Zinke's Foods, 
Inc. Case Nos. 30 CA-372, 30 RC-400). 


Dated: New York, New York, 
october // , 1968. 


pee ee 

OF kes tts 

w/ctok FEINGOLD, 
founsel for Charging Party, 


405 Lexington Avenue, 
JA~-131 New York, New York 10017 


CERTIFICATE OF SERVICE 


I hereby certify that copies of these exceptions 
to the Trial Examiner's decisions have been served, by 


certified mail, return receipt requested, upon the parties 


as follows: 


Arnold M. Marrow, Esq. 

National Labor Relations Board, 
First Region, 

John F. Kennedy Federal Building, ' 
Boston, Massachusetts, 02203. 


Jerome H. Somers, Esq. 
Stoneman & Chandler, Esqs., 
79 Milk Street, 

Boston, Massachusetts, 02109. 


Ok verre 
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UNITED STATES OF AMERICA Form Approved. 
4ATIONAL LABOR RELATIONS BOARD Budget Bureau No. 64 R002.14 


PETITION 


INSTRUCTIONS.—Sebmat an original and four (4) copies of this Petition to the NLRB Regions! 
Office in the Region in which the employer concerned is locaced. 


If mote space is requited for any one icem, attach edditional sheets, numbering nem accordingly. 

The Petitioner alleges that the following circumstances exist and requests that the National Labor Relations Board proceed under 
is proper authority pursuant to Section 9 of the National Labor Relations Act. 

t. Purpose of chis Peticion (If bax RC. RM. or RD is checked and a charge under Section 


oh | bereim, the statement following the description of the type of petition shall mot be deemed made.) 
ft onc? 


i: 4 RC-CERTIFICATION OF REPRESENTA TIVES—A substantial number of employees‘wish to be represented for purposes of collective 
bargaining by' Petitioner and Petitioner desires to be certibed as representative of the employees. 


ob RM-REPRESENTATION (EMPLOYER PETITION)—One of more individuals of labor organizations have presented a claim to Petitioner 
to be recognized as the representative of employees of Petitioner. 


o RD-DECERTIFICATION — A substantial number of employees assert that the certibed of currently tecugnised bargaining representative 
no longer their representative. 


(CD vp-wrruprawat OF UNION SHOP AUTHORITY—Thiry percent (507 ) or more of employers in a bargaining wait covered by 
an agreement hetween their employer and a labor organization desire thet such authority be rescinded. 


dD UC-UNIT CLARIFICATION—A labor organization is currently recognized by employer, but petitioner seeks clarification of placement of 
certain employees: (Check one) [_] In unit not previously certified 


[tn unia previously certified in Case No. 
[D) AC-AMENDMENT OF CERTIFICATION—Petitioncr seeks amendment of certifecation issued ia Case No. 
Attach tatement dauiriboag the specific amendment seug bt. 


EAPLOVER REPRESENTATIVE TO CONTACT 


wits ide mn, DOTS) LURE 
3. ADORESS(ES) OF ESTABLISHUAENT(S) INVOLVED /, 


Wholesale Salesmen - Employees working out of the 
Hartford, Connecticut office 


Exchoded 


All other employees, supervisors, guards and other 
persons excluded under the National Labor Relations Act 


were 
Ow 
applaable ia 
C1f you have checked bax RC mm 1 abore. chech and comple EITHER stem “a or 7%, whecherer is applicable ) C. and AC 
20 Request for recognicion as Bargaining Representative was made on 


declined recognition on of about 


7b. L) Petitioner is currently recognized as Bargaining Representative and desires cervifcation vader the act. 
8B. Recognized or Certibed Bargaining Agent (If there 11 mone. 10 state) 


©}. DATE OF EXPIRATION OF CURRENT CONTRACT. © ANY (Show month, day, | 10. YOU HAVE CHECKED BOX UD IN 1 ASOVE, SHOW HERE THE DATE OF EXECUTION OF 
aad yar) AGREEMENT GRANTING UNION SHOP (Month, day. and year) 


11a. & THERE NOW A STRIKE OR PICKETING AT THE EMPLOYER'S ESTABLISH. |11b. # SO, APPROXIMATELY HOW MANY EMPLOYEES ARE PARTICIPATING? 
MART(S) INVOLVED? 


aenseese A LABOR 


SINCE 2... -nnnnneneveneneeene=-22= 


(Aewth, day. year) 


—————— 
12. ORGANIZATIONS O8 INDIVIDUALS OTHER THAN PETITIONER (AND OTHER THAN THOSE NAMED IM ITEMS 8 AND I1c}, WHICH HAVE CLAIMED RECOGNITION AS 


REPRESENTATIVES ANO OTHER ORGANIZATIONS AND INDIVIDUALS KNOWN TO HAVE A REPRESENTATIVE INTEREST IN AMY EMPLOYEES Wi THE UndT DESCRIBED 04 
MEA S ABOVE. (1? NOME. SO STATE.) 


WILLFULLY FALSE STATEMENT ON THIS PETITION CAN 6£ PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 
@O 094-203 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


CHARGE AGAINST EMPLOYER 


INSTRUCTIONS: File an original and 4 copies of this charge with the NLRB Case 
regional director for the region in which the alleged unfair labor practice 


Coourred or is occurring. Date Filed 
July 27, 1967 


1 EMPLOYER AGAINST WHOM CHARGE 18 BROUGHT 


o : Trrsz ov Esrascsemxer Cractory, mine, wholesaler, ete.) 
(Street and number, city, State, and ZIP code) distributors - wholesale 

320 Locust Street 

Hartford, Connecticutt 


The above-named employer hea engaged tn and fe engaging in untatr labor peactions within the meaning of section 8 (a), subenctioas 
(Q) and of the National Labor Relations Act, and these unfair leber 


Practioss are unfair labor practices affecting commerce within the meaning of the act. , 
% Basis of the Charge (Be specie as to facts, namen, addresses, plants involved, dates, places, ota) ; 
? 
right to self-organization and 


representatives of their own choosing, and 
rights set forth in § 7 of the Act. 


2. For some time prior to June 13, 1967, the employer has dominated, after 
forming or aiding in the formation of a spurious labor organization, and 
has contributed financial or other support to it in violation of $8(a) (2) 
of the Act. | poe: 


3. Prior to June 6, 1967, the charging party was designated and authorized by 
a substantial majority of the employer's employees to act as their sole and 
exclusive representative for collective bargaining purposes. On that day, 
demand was made upon the employer to reocgnize the 

to said designation and authorization. 

failedand refused to recognize the 


By reason of the foregoing, the employer has violated §§ 8(a) (1) ,8(a) (2) 
and 8(a)(5) of the National Labor Relations Act, as amended. . - 


Pel Nene of Pet Pag Chaps (i hber equletin, gro hl cams, ating onl wamo aoa Ge 


Liquor Salesmen & Allied Workers Local Union No. 195, AFL-CIO, =. 
& Address (Street and number, city, State, and ZIP code) ‘Telephaze Ne, 


* 4695 Main Street, Bridgeport, Connecticutt 203)374-6866 


, 


& Fee ed ya ee er narmatonal Labor Orgaaination of Which Bt loan Afitite or Constitnant Uali (To be Sllad in when chars 
te filed by 0 labor erganieation) 4 g¢-4 11, Rectifying Wine & Allied Workers’ Interna- 
tional Union of America, AFL-CIO : 
: @ 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIRST REGION 


RRR KEE HHH EK KHKKHRK HEHEHE HE K 
In the Matter of * 
THE BRESCOME DISTRIBUTORS CORPORATION * 
and * CASE NO. 1-CA-6027 
WINE & LIQUOR SALESMEN & ALLIED WORKERS 
LOCAL UNION #195 a/w DISTILLERY, RECTIFYING, 
WINE AND ALLIED WORKERS INTERNATIONAL UNION 
OF AMERICA, AFL-CIO 
HRN HR R HHH KHER KKK KKH NH & 
In the Matter of 
THE BRESCOME DISTRIBUTORS CORPORATION 
Employer 
and 
WINE & LIQUOR SALESMEN & ALLIED WORKERS 
LOCAL UNION #195 a/w DISTILLERY, RECTIFYING, 
WINE AND ALLTED WORKERS INTERNATIONAL UNION 
OF AMERICA, AFL-CIO 
Petitioner 
and 


THE BRESCOME DISTRIBUTORS EMPLOYERS 
ASSOCIATION, INC. * 


Intervenor * 
ERE ERE EKER KRHE HR KEE HK KE 


ORDER CONSOLIDATING CASES, 


COMPLAINT AND NOTICE OF HEARTNG 
NEE OF BEARING 


Tt having been charged by Wine & Liquor Salesmen & Allied Workers 
Local Union #195 a/w Distillery, Rectifying, Wine and Allied Workers 
International Union of America, AFL-CIO, 4695 Main street, Bridgeport, 
Connecticut (herein called the Union) that the Brescome Distributors 
Corporation, 230 Locust Street, Hartford, Comecticut (herein called the 
Respondent ) has been engaging and is engaging in wfair labor practices 
affecting commerce as set forth and defined in the National Labor Relations 
Act, as amended, 29 U.S.C. Sec. 151, et _seq., (herein called the Act); 

a Petition having been filed by the Union in Case No. 1-RC-9643; an 
Agreement for Consent Election having been executed on Fay 5, 1967 and 
approved on July 6, 1967; an election having been held on July 21, 1967; 
Objections to Conduct affecting the Results of the Election having been 
filed by the Union - Petitioner on July 27, 1957; a Report on Objections 
having been issued by the Regional Director on September 26, 1967 
determining to consolidate the Objections with the unfair ‘labor practice 
proceeding in view of the similarity of issued raised in both proceedings ; 
the General Counsel of the National Labor Relations Board (herein called 
the Board), on behalf of the Board, by the undersigned Acting Regional 
Director, having duly considered the matter and deeming it necessary in 
order to effectuate the purposes of the Act and to avoid unnecessary 
costs or delay 

HEREBY ORDERS, pursuant to Section 102.33 of the Board's Rules and 
Regulations, Series 8, as amended, that these cases be and they hereby 
are, consolidated. | 

Said cases having been consolidated for hearing, the General Counsel 
of the Board, on behalf of the Board, by the undersigned Acting Regional 
Director, pursuant to Section 10(b) of the Act and the Board's Rules and 
Regulations, Series 8, as amended, Section 102.15, hereby issues this 
Order Consolidating Cases, Complaint and Notice of Hearing and alleges 


as follows: 


1. The Charge in this proceeding was filed by the Union on July 27, 


1967 and a copy thereof served upon Respondent on July 27, 1967. 
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2. Respondent is and has been since at all times material hereto 
a corporation duly organized under and existing by virtue of the laws of 
the State of Connecticut. 

3. At all times herein mentioned, Respondent has maintained its 
principal office and place of business at 230 Locust Street in the City 
of Hartford, County of Hartford, and State of Connecticut, (herein called 
the main facility), and is now and continuously has been engaged at said 
facility in the sale and distribution of liquor, wine and related products. 

4. Respondent in the course and conduct of its business causes, 
and continuously has caused at all times herein mentioned, large quantities 
of liquor and wine used by it in its business to be purchased and 
trensported in interstate coumerce from end through various States of the 
United States other than the State of Connecticut, and causes, and 
continuously hes caused et all times herein mentioned, substantial 
quantities of liquor and wine to be sold and transported from said facility 
in interstate commerce to States of the United States other than the 
State of Connecticut. 

Annually, ‘the Respondent, in the course and conduct of its business 
operations, purchased, transferred, and delivered to its main office 
liquor, wine and other goods and materials valued in excess of $50,000, 
of which goods and materials valued in excess of $50,000 were transported 
to said office directly fzom States of the United States other than the 
State of Connecticut. 

5. The aforesaid Respondent is and has been engaged in commerce 
within the meaning of the Act. 

6. ‘The Union and the Brescome Distributors Employees Association, 
Inc. hereinafter referred to as the Association, are each labor organizations 
within the meaning of Section 2(5) of the Act. 

7- At all times material herein, the following named persons 


occupied positions set opposite their respective names, and have been 


and are now agents of the Respondent, acting on its behalf, and are 


supervisors within the meaning of Section 2(11) of the Act: 


Samiel Lentz - President 
Mervin Lentz - Vice-President 
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Stanley Goldstein - Controller 

Bernard Sandler - Liquor Sales Manager 

Frank Amoroso - Wine Sales Maneger 
8. Respondent did on or about September 1, 1952 initiate, form, 

sponsor and promote the Association and from on or about June 7, 1967 to 
date bas assisted, dominated, contributed to the support of and inter- 
fered with the administration of said Association in that Respondent did: 

(a) On or about June 7, 1967 and continuing thereafter, by its 
officer and agent Samel Lentz, urge and direct employees of 
Respondent to attend meetings of the Association. 

(b) On or about June 7, 1967 and continuing thereafter, by its 
supervisors and agents, Bernard Sandler and Frank Amoroso attend and 
participate in meetings of the Associetion. 

(c) On or about June 7, 1957 mt contimuing thereafter, by its 
officers and agents, Samel Lentz and Mervin Lentz permit officers 
and representatives of the Association to conduct union business in 
its office and did permit said officers and representatives to leave 
said plant during working hours to conduct union business. 

(a) Since on or about June 7, 1967 and since that time, by its 
officers and agents, Samel Lentz and Mervin Lentz refuse to permit 
officers and representatives of the Union to enter its office and 
solicit membership among the employees notwithstanding the fact that 
Respondent has invited and/or permitted representatives of the 
Association to engage in sugh conduct. ; Pe nicolront Shtaalves 

. {e) Since.on.or about June 7, 1957 and continuing through 
July 21; 1967, by its officers and agents, Samel Lentz end Mervin 
Lentz urge and solicit employees in the office to vote for and 
maintain allegiance to the Association. 

(f) On or about July 24, 1967 by its officer and agent 
Samuel Lentz, direct and advise officers and representatives of the 
Association as to the employees it wanted on the Association's 
negotiating committee. 

(g) On or about July 27, 1967 by its officers and agents, 


Samel Lentz and Mervin Lentz, negotiate, and since that date has 


maintained in force and effect the terms of collective bargaining 
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agreement with the Association covering wages, hours and working 


conditions for its salesmen. 

9. Since on or about June 7, 1967 and continuing to date Respondent 
hes interfered with, restrained and coerced, and is interferring with, 
restraining and coercing its employees in the exercise of rights guaranteed 
in Section 7 of the Act by the following acts and conduct: 

(a) Respondent, did by its supervisors and agents Mervin Lentz 
and Stanley Goldstein on or about June 13, 1967 interrogate its 
employees concerning their Union membership, activities and desires. 

(>) Respondent, did by its supervisor and agent Samel Lentz, 
on or about July 20, 1967 interrogate its employees concerning their 
Union membership, activities and desires. 

(c) Respondent, did by its supervisors and agents Mervin Lentz, 
Samel Lentz and Stanley Goldstein on or about July 28, 1967 
negotiate and bargain with its employees directly and in derogation 
of its duty and responsibility to bargain with the Union and at a 
time when a question concerning representation was pending. 

(a) Respondent, did by its supervisor and agent Mervin Lentz 
on or about July 20, 1967 tell employees that a vote for the outside 
Union was a showing of no confidence in management and would result 
only in strikes and discontent. 

(e) On or about August 1, 1967, Respondent by its officers 
and agents Samel Lentz announced to its employees that it was 
effectuating new benefits including a vacation plan and group 
hospitalization plan. 

10. All wholesale salesmen of Respondent employed at its main 
facility, exclusive of office clerical employees, warehousemen, deliverymen, 
professional employees, guards and all supervisors as defined in Section 
2(11) of the Act, constitute a unit appropriate for the purposes of 


collective bargaining within the meaning of Section 9(b.) of the Act. 
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11. Between April 1, 1967 and June 1, 1957 a majority of the 
employees of Respondent in the wit described above in Paragraph 10 
designated or selected the Union as their representative for the purposes 
of collective bargaining with Respondent. 

12. At all times since June 1, 1967 the Union has been the repre- 
sentative for the purposes of collective bargaining of a majority of the 
employees in the said unit and, by virtue of Section 9(a) of the Act, has 
been and is now the exclusive representative of all the employees in the 
said unit for the purposes of collective bargaining in respect to rates 
of pay, wages, hours of employment, or other conditions of employment. 

13. On or about June 6, 1967, the Union requested Respondent to 
bargain collectively in respect to rates of pay, wages, hours of employment 
or other conditions of employment with the Union as the exclusive 
representative of all the employees of Respondent in the unit described 
above in Paragraph 10. 

14. On or about June $, 1967, and at all times thereafter, Respondent 
aid refuse and continues to refuse to bargain collectively with the Union 
as the exclusive representative of all the employees in the unit described 
above in Paragraph 8. 

15. Since on or about June 6, 1967 and continuing to date, Respondent 
bas engaged in a course of conduct described in Paragraphs 8, 9, and 14 
above in order to undermine the Union and destroy its majority status. 

16. By the acts described above in Paragraph 8, Respondent 
aid engage in and is engaging in unfair labor practices within the meaning 


of Section 8(a)(2) of the Act. 


17. By the acts described above in Paragraphs 8, 9, 14 and 15 


Respondent did engage in and is engaging in unfair labor practices within 
the meaning of Section 8(a)(5) of the Act. 

18. By the acts described above in Paragraphs 8, 9, 1b and 15 and 
by each of said acts, Respondent did interfere with, restrain and coerce 
and is interfering with, restraining and coercing its employees in the 
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exercise of the rights guaranteed in Section 7 of the Act and thereby 
did engage in and is engaging in unfair labor practices within the meaning 
of Section 8(a)(1) of the Act. 

19. The activities of Respondent, described above in Paragraphs 8, 
9, 14 and 15, occurring in connection with the operations of Respondent, 
described above in Paragraphs 3 and } have a close, intimate, and sub- 
stantial relation to trade, traffic and commerce among the several States 
and tend to lead to labor disputes burdening and obstructing commerce and 
the free flow of conmerice. 

20. The acts of Respondent, described above, constitute unfair 
labor practices affecting commerce within the meaning of Section 8(a)(1), 
(2) ana (5), and Section 2(5) and (7) of the Act. 

PLEASE TAKE NOTICE that on the 27th day of November 1967 at 10:00 
o'clock in the forenoon, Eastern Standard Time, at Conference Room, Labor 
Department, 200 Folly Broox Boulevard, Wethersfield, Connecticut a hearing 
will be conducted before a duly designated Trial Examiner of the National 
Labor Relations Board on the allegations set forth in the above Complaint , 
at which time and place you will have the right to appear in person, or 


otherwise, and give testimony Upon the issuance of the Trial Examiner's 


Decision Case No. 1-RC-9543 will be severed from the unfair labor practice 
re , 


case for determination by the Regional Director in accordance with the 
Agreement for Consent Election therein. Foxi2 NLRB-1568, Statement of 
Standard Procedures in Formal Hearings Held Before the National Labor 
Reletions Board in Unfair Labor Practice Cases, is attached. 

You are further notified that, pursuant to Sections 102.20 and 102.21 
of the Board's Rules and Rezulations, the Respondent shall file with the 
undersigned Acting Regional Director, acting in this matter as agent of 
the National Labor Relations Board, an original and four (4) copies of 
an Answer to said Complaint within ten (10) days from the service thereof 
and that unless it does so, all of the allegations in the Complaint shall 
be deemed to be admitted to be true and may be so found by the Board. 
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WHEREFORE, the General Counsel of the Hational Labor Relations Board, 
on behalf of the Board, by the Acting Regional Director for the First 
Region, on this 5th day of October, 1967, issues this order Consolidating 
Cases, Complaint and Notice of Hearing egainst The Bresccme Distributors 


Corporation, Respondent herein. 


Ted E Grasse 
Robert E. Greene, Acting onal Director 
National Labor Relations Board 


First Region 
Boston, Massachusetts 02203, 


Form NLRB-4668 : 
(9-67) 5 ‘ cas (Cc CASES) 


SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD BEFORE THE 
NATIONAL LABOR RELATIONS BOARD IN UNFAIR LABOR PRACTICE CASES 
AS TAKEN FROM THE BOARD'S PUBLISHED RULES AND REGULATIONS AND 
: STATEMENTS OF PROCEDURE 


The hearing will be conducted by a Trial Examiner of the National 
Labor Relations Board. He will preside at the hearing as an independent, 
impartial trier of the facts and the law and his decision in due time will be 
served on the parties. His headquarters are either in Washington, D. C. or 
San Francisco,. California. - : : 


At the date, hour, and place for which the hearing is set, the 
Trial Examiner, upon the joint request of the parties, will conduct a "pre- 
hearing" conference, prior to or shortly after the opening of the hearing, to 
assure that the issues are sharp and clear-cut; or he may, on his own initiative, 
conduct such a conference. He will preside at any such conference, but he may, 
if the occasion arises, permit the parties to engage in private discussions. 
The conference will not necessarily be recorded, but it may well be that the 
labors of the conference will be evinced in the ultimate record -- for example, 
in the form of statements of position, stipulations, and concessions. Except 
under unusual circumstances, the Trial Examiner conducting the prehearing con- 
ference will be the one who will conduct the hearing; and it is expected that 
the formal hearing will commence or be resumed immediately upon completion of 
the prehearing conference. No prejudice will result to any party unwilling to™ 
participate in or-to make stipulations or concessions during any. prehearing — 
conference. 


(This is not to be construed as preventing the parties from meeting 
earlier for similar purposes. To the contrary, the parties are encouraged to 
meet prior to the time set for hearing in an effort to narrow the issues.) 


Parties may be represented by an attorney or other representative 
and present evidence relevant to the issues. . 


An official reporter will make the only official transcript of the: 

- proceedings, and all citations in briefs and arguments must refer to the 
official record. The Board will not certify any transcript other than the 
official transcript for use in any court litigation. Proposed corrections of 
the transcript should be submitted, either by way of stipulation or motion, to aS 
the Trial Examiner for his approval. . : . 


All matter that is spoken in the hearing room while the hearing is 
in session will be recorded by the official’ reporter unless the Trial Examiner 
specifically directs off-the-record discussion. In the event that any party 
wishes to make off-the-record statements, a request to go off the record - 
should be directed to the Trial: Examiner and not to the official reporter. 


Statements of reasons in support of motions and objections should 
be specific and concise. The Trial Examiner will allow an automatic exception 
to all adverse rulings, and;-upon appropriate order, an objection and exception 
will be permitted to stand to an entire. line of questioning. } 
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All exhibits offered in evidence shall be in duplicate. Copies shall 
also be supplied to other parties. If a copy of any exhibit is not available 
at the time the original is received, it will be the responsibility of the 
party offering suck exhibit to submit the copy before the close of hearing. 
In the event such copy is not ‘submitted, and the filing thereof has not for good 
reason shown been waived by the Trial Examiner, any ruling receiving the exhibit 
may be rescinded and the exhibit rejected. 


Any party shall be entitled, upon request, to a reasonable period at 
the close of the hearing for oral argument, which shall be included in the 
stenographic report. of the hearing. In the abserce of a request, the Trial 
Examiner may himself ask for oral argument, if at the close of the hearing he 
believes that such argument would be beneficial to his understanding of the 
contentions of the parties and the factual issues involved. 


Any party shall also be entitled upon request made before the close 
of the hearing, to file a brief or proposed findings and conclusions, or both, 
with the Trial Examiner who will fix the time for such filing. 


_ Attention of the parties is called to the following requirements 
laid down in Section 102.42 of the Board's Rules and Regulations with respect 
to the procedure to be followed before the proceeding is transferred to the 
Board: ; . 

No request for an extension of time within which to submit briefs 
or proposed findings to the Trial Examiner will be considered unless received 
by the Chief Trial Examiner in Washington, D. C. (or, in cases under the 
San Francisco, California branch office of Trial Examiners, the Associate 
Chief Trial Examiner in charge of such office) at least 3 days prior to the 
expiration of time fixed for the submission of such documents. Notice of 
request for such extension of time must be served simultaneously upon all 
other parties, and proof of such service furnished to the Chief Trial Examiner 
or Associate Chief Trial Examiner, as the case may be. All briefs or proposed 
findings filed with the Trial Examiner must be submitted in triplicate, ard 
may be in typewritten, printed, or mimeographed form, with service upon the 
other parties. 


In due course the Trial Examiner will prepare and file with the 
Board his decision-in this proceeding, and will cause a copy thereof to be 
served upon each of the parties. Upon filing of the said decision, the Board 
will enter an order transferring this case to itself, and will serve copies of 
that order, setting forth the date of such transfer, upon all parties. At that 
point, the Trial Examiner's official connection with the case will cease. 


The procedure to be followed before the Board from that point. forward, 
with respect to the filing of exceptions to the Trial. Examiner's Decision, the 
submission of supporting briefs, requests for oral argument before the Board, 
and related matters, is set forth in the Board's Rules and Regulations, Series 8, 
as amended, particularly in Section 102.46, and following sections. A summary 
of the more pertinent of these provisions will be served upon the parties 
together with the order transferring the case to the Board, 


Adjustments or settlements consistent with the policies of the Act 
reduce government expenditures and promote amity in labor relations. Upon 
request, the Trial Examiner will afford reasonable opportunity during the 

hearing for discussions between the. parties if adjustment appears possible, and 
may himself suggest it ; 
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UNITED STATES OF AIEPRICA 
| BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIRST RESIGN 


In the Matter of 


THE BRESCOME DISTRIBUTORS CORPORATION 
and CASE NO. 1-CA-6927 
WINE & LIQUOR SALESHEN & ALLIED WORKERS 
LOCAL UNION #195, a/w DISTILLEZY, RECTIFYING, 
WINE AND ALLIED WORKERS INTERNATIONAL UNION 
OF AMERICA, AFL-CIO 
In the Matter of 
THE BRESCOME DISTRIBUTORS CORPORATION 
Enployer 
and 
WINE & LIQUOR SALESHEN & ALLIED WORKEES 
LOCAL UNION #195, a/w DISTILLERY, CASE NO. 1-RC-9643 
WINE AND ALLIED WORKERS INTERNATIONAL UNION 
OF AMERICA, AFL-CIO 
Petitioner 


and 


THE BRESCOME DISTRIBUTORS EMPLOYEES 
ASSOCIATION, INC. 


Intervenor 


ANSWER Axi? OPPOSITION IN PART TO 
RESPONDENT *S 1:OTIO:! FOR BILL OF PARTICULARS 


Counsel for General Counsel, National Labor Relations Board, in answer to 
Respondent's Motion for 2ill of Particulars states the following in the same 
order of the specific numbered requests set forth in Respondent's Motion. 

Paragraph 7 of the Complaint: 

1, 2, 3, 4, 5 and 6 - General Counsel opposes the requests of Yespondent 
to state the basis on which conclusions are made that Stanley Goldstein, Bernard 
Sandler and Frank Amoroso are agents and/or supervisors of the Respondent on the 
ground that it would require General Counsel to plead evidentiary material and 


to disclose evidence prematurely. 
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Paragraph 8(a) of the Complaint: 

1, 3, 4, 5, 6 and 7 - General Counsel opposes the oor of “espondent 
to particularize with respect to these questions inasmuch as it would require 
Sencral Counsel to plead evidentiary material and to disclose evidence pre- 
maturely. : 

2. — Samuel Lentz urged and directed employees to attend meetings of the 
Association at the Company premises in Hartford, Connecticut. | 

Paragraph 8(b) of the laint : 

1 and 2 ~ Bermard Sandler attended meetings of the Association at the office 
of Joseph Adinolfi, Esquire, One Constitution Plaza, Hartford, Connecticut, on 
or about June 13 and June 20, 1967. | 

3 and 4 - Frank Amoroso attended meetings of the Association at the office 
of Joseph Adinolfi, Esquire, One Constitution Plaza, Hartford, Connecticut, on 
or about June 13 and June 20, 1957. : 

5, 6, 7, 8, 9 and 10 - General Counsel opposes the request of Respondent 
to particularize with respect to these questions inasmuch as ie calls for dis— 
closure of evidentiary material prematurely as well as the pleading of evidentiary 
material and the stating of conclusions of law. 

Paragraph 8(c) of the Complaint: 

1. - On information and belief the dates were on or about June 13, 1967, 
June 20, 1967 and July 19 and 20, 1967. 

2. - General Counsel opposes the request of Respondent to particularize with 
respect to this question inasmuch as it calls for disclosure of evidentiary 
material prematurely. 

3. ~- On information and belief the dates were on or about June 13 and 20, 
1967. 

4, 5, 6, 7 and 8 — General Counsel opposes the request of Respondent to 
particularize with respect to these matters inasmuch as it would require General 
Counsel to plead evidentiary material, to disclose evidence prematurely and to 
state matters that are conclusions of law to be found from the evidence. 


Para; h_ 8(d) of the aint: 


1. - On information and belief the dates were on or about July 17, 18, 19, 


and 20, 1967. 
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2. - General Counsel opposes the request of “espondent to particularize 
with respect to this question inasmuch as it calls for disclosure of evidentiary 
material prematurely— 

3. - See #1 above. 

4, 5, 6, 7 and 8 - General Counsel opposes the request of “espondent to 
particularize as to these matters inasmuch as they call for the disclosure of 
evidence prematurely and would require the stating of matters that are conclu- 
sions of law to be found from the evidence. 

Paragraph &(e) of the Complaint: 

1. - General Counsel opposes the request of Respondent to particularize as 
to the matters as it would require pleading evidentiary materials as well as dis- 
closing evidence prematurely. 

2. ~ On information and belief the dates were June 13 through July 20, 1967 
inclusive. 

3, 4, 5, 6 and 7 - General Counsel opposes the request of Tespondent to par- 
ticularize as to these matters since it calls for the disclosure of evidentiary 
material prematurely and to state matters of law to be concluded from the evidence. 

Paragraph 3(f) of the Complaint: 

1, 3, 4, 5, 6 and 7 - General Counsel opposes the request of Kespondent to 
particularize as to these matters since they call for the disclosure of evidentiary 
material prematurely and to state matters of law to be concluded from the evidence. 

2. - At the Respondent's premises in Hartford, Connecticut. 

Paragraph 8(¢) of the Complaint: 

1. - On information and belief General Counsel asserts that Respondent has 
effectuated a new vacation plan and hospitalization program. 

2. - On information and belief General Counsel states that the dates were 
on or about July 27 and 28, 1967. 

3. - On information and belief, the date was on or about July 28, 1967. 

4. - General Counsel opposes the request of Respondent to particularize 
with respect to this matter inasmuch as it would require the pleading of eviden- 
tiary material and premature disclosure of evidentiary material. 


5. - On information and belief General Counsel asserts that it is three years. 


6. - Ga information and belief General Counsel states that it is either in 


whole or in part. 


7. - General Counsel respectfully declines to answer this particular at this 
time since it does not appear related to any matter pleaded in Paragraph 8(g) of 
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8, 9, 10, 11, 12, 13 anc 14 - General Counsel opposes the requests of 
Respondent to particularize inasmuch as it vould recuire the pleading of evi- 
dentiary material, the premature disclosure of evidence and the stating of matters 
that are conclusions of law to be found from the evidence. 

Paragraph 9(a) of the Complaint: 

1, 3, 4, 5, 6, &, 9 and 10 - General Counsel opposes the requests of 
Respondent to particularize inasmuch as it would require the pleading of evi- 
dentiary material, the premature disclosure of evidence and the stating of matters 
that are conclusions of law to be found from the evidence. 

2 and 7 - On information and belief General Counsel asserts that interroga- 
tion occurred at Respondent's premises in Hartford, Connecticut, and by telephone 
calls to employees at their homes. 

Paragraph 9(b) of the Complaint: 

1, 3, 4 and 5 - General Counsel opposes the requests of Respondent to 
particularize inasmuck as it would require the cleading of evidentiary naterial, 
the premature disclosure of evidence and the stating of matters that are conclu- 
sions of law to be found from the evidence. 

2. - On information and belief General Counsel asserts that interrogation 
occurred at Respondent's premises in iartford, Connecticut, anc by telephone 
calls to employees at their homes. . 


Paragraph 9(c) of the Complaint: 


1. - On information and belief General Counsel asserts that the negotiations 
tne 
took place at/ Palma Restaurant in Hartford, Connecticut and at the Respondent's 


premises in hartford, Connecticut. 


2, 3, 4, 5, 6 and 7 - General Counsel opposes the requests of Respondent 


to particularize inasmuch as it would require the pleading of evidentiary material, 
the premature disclosure of evidence andtle stating of matters that are conclu- 
sions of law to be found from the evidence. 

Paragraph 9(d) of the Complaint: 

1, 3, 4 and 5 — General Counsel opposes the requests of Respondent to 
particularize inasmuch as it would require the pleading of evidentiary zaterial, 
the premature disclosure of evidence and the stating of matters that are conclu- 
sions of law to be found from the evidence. 
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2. - On information and belief General Counsel asserts that this took place 
at Respondent's premises in Hartford, Connecticut. 

Paragraph 9(e) of the Complaint: 

1, 2, 3, 4, 5 and 6 - General Counsel respectfully declines to particu- 
larize as to these matters inasmuch as they call for premature disclosure of 
evidentiary material as well as the pleading of evidence. Moreover on informa- 
tion and belief General Counsel asserts that as to these particulars, the 
answers are readily available to Respondent through its own records. 

Paragraph 10 of the Complaint: 

General Counsel respectfully declines to particularize inasmuch as this 
calis for a conclusion to be adduced from evidence that would have to be intro- 
duced and pleaded prematurely. 

Paragraph 11 of the Complaint: 

1. - On information and belief General Counsel asserts that there were 
approximately eighteen (18) employees in the unit. 

2. - On information and belief General Counsel asserts that there were 
approximately eighteen (18) employees in the mit. However, with respect to 
these particulars, General Counsel maintains that Respondent's own records are 
the best source of information. 


3, 4, 5 and 6 - General Counsel respectfully declines to answer these 


particulars since they call for premature disclosure of evidentiary material 


as well as the pleading of evidence. 

Paragraph 13 of the Complaint: 

1. - Ralph Canton, International ?epresentative of the Distillery, Recti- 
fying, Wine and Allied Workers International Union of America and President of 
the Wine and Liquor Salesmen and Allied Workers Local Union 1$5. 

2. - On or about June 6, 1967. 

3. - Samuel Lentz, President, the Brescome Distributors Corporation. 

4. - A copy of the letter of June 6, 1967, requesting Respondent to bar- 


gain collectively in respect to rates of pay, wages, hours of employment or 
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other conditions of enployment is attached hereto, incorporeted by refereace 


and markee Exhibit "A". 


Respectfully submitted, 


mt Pn Prgrree— 
Armold M. Marrow ‘ 
Counsel for the General Counsel 
National Labor Relations Board 
First Region 
Zoston, Hassachusetts 92203 


Dated at Boston, Massachusetts, 
this 27th aay of November, 1967. 


=> DISTILLERY, RECTIFYING, WINE AND ALLIED WORKERS’ INTERNATIONAL UNION OF AMERICA 


EX 


Cz, 7O7 SUMMIT AVEMUEK © UNION CITY, MEW JERSEY © UNION 5-6380 
Y 


June 6, 1967 


Tue Brescone DrstRrBurors, CorP. 
230 Locus? STREET 
Harrroro, Connecricur 


ArrentTron: Hr. SAMUEL Lentz, PRESIDENT 


GENTLEMEN $ 


PLEASE BE ADVISED THAT WE REPRESENT 4&4 MAJORITY 
OF THE SALESMEN IN YOUR EMPLOY. THEY HAVE 
DESIGNATED US 4S THEIR COLLECTIVE BARGAINING 
AGENT PURSUANT 70 NLRB PROCEDURES. 


Iw view OF THE FOREGOING, I THEREFORE REQUEST 4 
MEETING WITH YOU OW OR BEFORE JuwE 12, 1967 ror 
@HE PURPOSE OF OBTAINING RECOGNITION AS THE 
COLLECTIVE BARGAINING UNIT FOR AND OW BEHALF OF 
THE SALESMEN WE REPRESENT 4S WELL 48 TO NEGOTIATE 
4 COLLECTIVE BARGAINING AGREEMENT ON BEHALF OF 
OUR MEMBERS. 


PLEASE .ADVISE. 


VERY TRULY YOURS, . 


RaLPH Canron 

/ ‘Passrpgews - Loca, 195 
a 

CerrrrzeDp Harn 
Reruns Recxrpr 


Se ey 


.BUY UNION . MADE’ GOODS 


9. WORDING ON THE BALLOT.—Where only one labor organization is signatory to this ogreement, the 
name of the organization shall appear on the ballot ond the choice shall be “Yes” or “No.” In the event more 
thon one labor organization is signatory to this ogrezment, the choices on the ballot will appear in the wording 
indicated below and in the order enumerated below, reading from left to right on the ballot, or if the occasion de- 
mands, from top to bottom. (If more than one union is to appear on the ballot, any union may have its nome removed 
from the ballot by the approval of the Regional Director of a timely request, in writing, to that effect.) 


Fit. Ze Breacernr A butler Crmplaypta rerccalon. 
Ancerpereled 
ee eye”, 
Wore 4 Lepuin Laleomen« Chard ode 
Tid Zo cal rmnen Me 795, ¢/w JeoAibleny BL fy—j / 
Wa Chek Wyphie them aZinal rem Ff 
Ont rita, a 7 a-c/lo. 
10. PAYROLL PERIOD FOR ELIGBILTY— § Iacly = (P67 
11. DATE, HOURS, AND PLACE OF ELETION— \Jotu 24176 7 
/l°? Ma [13S hem 
Orn he. Leo Lorcchel 
(PSS? 7 
W730 lcevosTt ST. 
jten Fano, Qn 


12. THE APPROPRIATE COLLECTIVE BARGAINING UNT— 977 Gy) Lbiugle Lp bramta 


fr dely ui Good Orme, 


If Notice of Representation Hearing has been issued in this case, the approval of this agreement by the Regional 
Director, shall constitute withdrawal Se 6 SS ee Ww le Qooe 
—_— = S Aeinent Aves aenes feet llenw. Not4s, ale 
tha Hee sComan a = Gee Drsteblaw aalfy, wy bnwe 200 pusce as 
USNS Ie re on) onel Ub at t.36. £2 LIME AGS AD aC at 


Fern Be 


Ma Bisascan eh Caf left Hcashin ered 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 


wwe ee eww ewww oe oe ee ew ewe ewww oo eo oe oe ee ee = KX 


In the Matter of 


THE BRESCOME DISTRIBUTORS CORPORATION, 


Employer , Case No. 
1-RC-8116 
Se 


-and- 
OBJECTIONS TO 
WINE & LIQUOR SALESMEN & ALLIED WORKERS ELECTION 
LOCAL UNION #195, a/w DISTILLERY, RECTIFY- 
ING, WINE AND ALLIED WORKERS INTERNATIONAL 
UNION OF AMERICA, AFL-CIO, 
Petitioner, 
-and- 


THE BRESCOME EMPLOYEES ASSOCIATION, INC., 


| PETITIONER'S OBJECTIONS TO ELECTION 


The Petitioner above named by its attorney, VICTOR 
FEINGOLD, hereby files objections to the election, based on 
improper and unlawful conduct on the part of the Employer, its 
agents and supervisors, and on the part of the Intervenor, its 


agents and attorneys, on the following grounds: 


1. That on or about June 6, 1967, the Petitioner 
was designated in writing by the majority of the employees em- 
ployed by the Employer as the collective bargaining representa- 
tive for an appropriate unit consisting of wholesale salesmen; 


that on the date last mentioned a demand was made in writing by the 
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Petitioner upon the Employer to recognize the Petitioner as 


the collective bargaining agent for said employees. 


2. That the Employer failed to reply to said de- 
mand. Thereafter and on or about the 12th day of June, 1967, 
the Petitioner filed a petition with the Regional Director of 
the National Labor Relations Board, First Region, Boston, Mass., 
for certification, to represent the salesmen working for the 


Employer. Thereafter, a hearing was scheduled for June 30, 1967, 


and upon the request of the Employer, the hearing was adjourned 


to July 5, 1967. 


3. At the scheduled hearing, as aforesaid, a signed 
stipulation was entered into between the parties and their attor- 
neys in which it was agreed to hold an election on July 21, 1967, 
at the Employer's place of business at Hartford, Connecticut. 

The Petitioner specifically reserved its right to object to the 


existence of the Intervenor as a labor organization. 


4. That on the 21st day of July, 1967, an election 
was duly held resulting in the following tally of ballots: 
Total ballots cast ag 
Votes cast for The Brescome Distributors 
Employees Association, Inc. 10 
Votes cast for Petitioner, Local #195 9 
Votes cast against labor organizations | 0 
resulting in a designation of the Intervenor by a vote of 10 to 9, 
with no votes cast whatsoever for the Employer. That the result 


of the election was the closest possible result. 


5. That the Intervenor which claims to be a labor 
organization, was in fact organized, formed and maintained 
through the support, connivance and instigation of the Employer 


which employs the employees involved in this proceeding. 


6. Upon information and belief, that since the 
formation of the Intervenor and up to the present time, the 
Intervenor and its attorneys, the law firm of Adinolfi, Kelly & 
Spellacy, Esqs., of Hartford, Connecticut, have, in concert with 
the Employer, restrained and coerced the employees of the Em- 
ployer in violation of their rights guaranteed by §7 of the 
Act and have prevented said employees from exercising their 
right to select a collective bargaining agent of their own free 
choice. More particularly, that subsequent to the filing of the 
petition and before the election, said attorneys, at the insti- 
gation and direction of the Employer, held meetings with the 
employees and made false representations about the nature of 
the Petitioner and the status of the instant proceeding, and 
endeavored to and did restrain and coerce said employees from 
exercising their rights guaranteed by §7 to select a collective 


bargaining agent of their own free choice. 


7. Upon information and belief, that the Intervenor 


is not in fact a labor organization, but is an agent and servant 


of the Employer and acts in conjunction with the Employer in 


restraining the employees from freely exercising their rights 


under §7 of the Act, as aforesaid. 


8. That in the months of June and July, 1967, at the 
instigation and direction of the Employer, the Intervenor and 
its attorneys directed the employees to withdraw their written 
designations and authorization cards heretofore filed with the 
Regional Director, National Labor Relations Board, First Region. 
Further, at the instruction and direction of the Employer, said 
employees were directed to sign a statement to be forwarded to 
the National Labor Relations Board in order to have the petition 


for the election dismissed. 


9. That between the time of the filing of the petition 


in this proceeding and the date of the election, the Employer, 
its officers, supervisors and agents, and the Intervenor and 
its attorneys, interrogated some or all of the salesmen indi- 
vidually with respect to their intentions to vote for or against 
the Petitioner; that in interrogating these employees, promises 
of reward were made. Upon information and belief, that in the 
course of the interrogation of some of the employees, the Employer 
made threats of punishment in the event an “outsi " union was 
certified and made promises of future benefits if matters were 
left in status quo, retaining the Intervenor as their represen- 
tative. The Employer also interrogated certain of the employees 
as to whether they had been contacted by an "outside" union 

and whether they had signed authorization cards. That the Em- 
ployer also stated that the certification of the “outside” union 
would result in damage to the employees' interests and urged the 
employees to stay with and remain loyal to the present “union", 
the Intervenor. 
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10. That as alleged in paragraph "4" hereof, the ballot- 
ing had the closest possible result and was further affected by 
the conduct of the Employer and the Intervenor immediately prior 
to the election on the Employer's premises. The Employer had 
assembled the employees on the premises some time prior to the 
opening of the pells for balloting. Upon information and belief > 
the Employer and its officers and agents interrogated said en- 
ployees individually and in groups, and had commmications with 
them. The attorneys for the Intervenor also were permitted to 
speak to the employees privately and in groups; whereas no such 
opportunity was given to the Petitioner or its representatives. 
That said conduct and commmication with the employees immediately 
prior to the election on the premises of the Employer were un- 
lawful and interfered with the free choice of the employees. 


ll. As a result of the foregoing, the Employer and the 
Intervenor did effectively interfere with the free choice and 


fair election guaranteed to the employees by §7 of the Act and 


did violate §§ 8(a)1, 8(a)2 and 8(a)5 of the Act, and that the 


Intervenor also continues to violate §8(b)1 of the Act. 


WHEREFORE, the Petitioner respectfully re- 
quests that the Regional Director conduct an investigation into 
the propriety of the conduct of the Employer and the Intervenor, 
and to set aside the results of the election by reason thereof, 
and to grant such other and further relief as may be warranted 
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by the allegations herein contained. 


Dated: New York, N.Y., 


TO: 


July 25, 1967. 


WINE & LIQUOR SALESMEN & ALLIED 
WORKERS LOCAL UNION #195, a/w 
DISTILLERY, RECTIFYING, WINE AND 
ALLIED WORKERS INTERNATIONAL UNION 
OF AMERICA, AFL-CIO 


Attorney for Petitioner 
405 Lexington Avenue 
New York, New York 10017 
Tel. (212) 986 - 4900 


HON. ALBERT J. HOBAN, 

Regional Director, 

National Labor Relations Board, First ate 
John F. Kennedy Federal Building 

Cambridge & New Sudbury Streets 

Boston, Massachusetts 02203 


THE BRESCOME DISTRIBUTORS CORPORATION 
230 Locust Avenue 
Hartford, Connecticut 


BRESCOME DISTRIBUTORS EMPLOYEES ASSOCIATION, INC. 
c/o Adinolfi, Kelly & Spellacy, Esqs. 

1 Constitution Plaza ; 

Hartford, Connecticut 


Courtesy Copies to: 


ADINOLFI, KELLY & SPELLACY, ESQS. 
Attorneys for Intervenor 

1 Constitution Plaza 

Hartford, Connecticut 


BAILEY, WECHSLER & SHEA, ESQS. 
Attorneys for the Employer 
266 Pearl Street 

Hartford, Connecticut 
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STATE OF NEW YORK 
COUNTY OF NEW YORK 


I certify that a true and correct copy of the 


within Petitioner's Objections to Election was served by 


certified mail on July 26, 1967, on the Employer and the 


Intervenor, as follows: 


THE BRESCOME DISTRIBUTORS CORPORATION 
230 Locust Avenue 
Hartford, Connecticut 


BRESCOME DISTRIBUTORS EMPLOYEES ASSOCIATION, INCORPORATED 
c/o ADINOLFI, KELLY & SPELLACY, ESQS. 

1 Constitution Plaza 

Hartford, Connecticut 
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DISTILLERY, R=STIFYING, WINE AHD ALLIED Wv.. 
“INTERNATIONAL UNIOH OF ARKER-CA, AFL-Cic 


1 hereby designate Local No. =, Distillery, Rectify. .g, Wine 
Allied Workers’ International Urion of America, +é1-Cl0, o. yrese 
tives, as my sole collective barga:ning agent, and authorize th<.. 2 
me in any and all proceedings involving my right to Axirhst co - .. 
bargaining agent and also grant them the right to negotiate with my S25 5 
an agreement relating to wages, hours and other conditions of e.npioyr: .. 

6-3-6 SAS aoe Be 
Date Signofure 
EL, sJ- Si. — WFRBMeN ci me 5 
Priat Nome Print Home Adare. . 
Tite Brrcoses DISTS-CORP. 23 hocsT Sip 


Print Employer's Nome Print Employment Address. /Vf, 


THE ABOVE INFORMATION IS CONFIDENTIAL AN. °?>-ICANT’S 
Le EMPLOYMENT IS PROTECTED BY LEGISLATION 


NATIONAL LABOR RELATIONS BOARD 
~~ nei C9? oPrreran exmert wo GC ~ 2 
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DISTILLERY, RECTIFYING, WINE AND ALLIED WORKE..3’ 
——— INTERNATIONAL UMION OF AMERICA,_AFL-CIO Ce-3 


1 designate Local No... Distillery, Rectifying, Wine « d 
Allied Workers’ International Union of America, AFL-CIO. ¢ its representa 
tives, as my sole collective bargaining agent, and authoriz. zaem to represvat 
me in ony and all proceedings involving my right to des. .aate = collect:ve 
bargaining agent and also grant them the right to negotiate it! «., amployer 
an agreement relating to wages, hours and other conditions of employi. ont. 

L 1-7 is aad %, Z “ LE “ 


| 
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Eek ILE 
Print Employer's Name 


THE ABOVE INFORMATION IS CONFIDENTIAL AND APPLICA. - 
<> _ EMPLOYMENT IS PROTECTED BY LEGISLATION 
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DISTILLERY, RECTIF™ iG, WINE AND ALLii3 WoORKii3 
——A?NTERNATIONAL URJON “OF “AMER:CA, ere 
1G | ao 
Local No./” * , Distillery, Rectifyi: Vita: - 4 
of America, AFL-CIS or sas = 

authorize them to r_..- 
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<r a EMPLOYMENT IS PROTECTED BY LEGISLATiON 
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tives, as my sole collective bargaining agent, ond Saheiiscahens fo reprecent 


eat 


os “ec 
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iat ©. -cyer's Nome Print F-nplo,.:cal Address 
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| wisceLaeouS AND ALLIED DIVISION 


D.R.W. & A.W.1U. OF A., AFL-CIO 


l hereby designate Local No. Miscellaneous and Allied Division 
D.R.W. & A.W.LU. of A., AFL-CIO, or its representatives, as my sole collective 
bargaining agent, and authorize them to represent me in any and all pro- 
ceedings involving my right to designate a collective bargaining agent and 
also grant them the right to negotiate with my employer 
relating, » hours and other conditions of 


Print Home Address 


Zrestome Dis... 230 Loeus7 ST _ 
. Print Employer's Nome Print Employment Address 7) CT. 
THE ABOVE INFORMATION IS CONFIDENTIAL AND 


EMPLOYMENT IS PROTECTED BY LEGISLATION 
GC. /FRD 
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7h ABOVE INFORMATION is CO.:. ENTIAL AND APPLICANT'S 
~~ EMPLOYMENT IS PROTECTED BY LEGISLATION G Cr 1% 


DAW. & AWE. OF An AFL-OH 
Miscellaneous and Allied Division D.R.W. & A.W.LU. 
collective bargaining agent, 


VTWLLn ‘Bowalery , 
Bees come OnsT Corp. 230 Loeus? Sl Mae 
Print Employer's Nome Priet Employment Address t 


THE ABOVE INFORMATION IS CONFIDENTIAL AND APPLICANT'S . 
—) EMPLOYMENT IS PROTECTED BY LEGISLATION OC-19 fred 
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DISTILLERY, RECTIFYING, WINE AND ALLIED WORKERS’ | 
INTERNATIONAL UNION OF AMERICA, AFL-CIO 


hereby designate Local No... , Distillery, Rectifying, Wine and 
Allied Workers’ International Union of America, AFL-CIO, or its representa- 
tives, as my sole collective bargaining agent, and authorize them to represent 
me in any and all proceedings involving my right to designate a collective 
bargaining agent and also grant th-m the right to negotiate with my employer 
“on G jreement relating to wages, hours Gnd other conditions of employment. 
Chee Pica berh. 
Cube wes f 4y 
Da ae HAC 
Paths LLfeug ber YELL ST Foweshile 
Print Nome Se Print Home Address $ 
BReseoiie DST Ce, fo tte hele ee 


Print © 5,,Joyer’s Nome Print Employment Address 
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DA.W. & A.WJ.U. OF A. AFL-CIO 
hereby designate Miscellaneous and Allied Division D.R.W. & A.W.LU. 
collective bargaining agent, 


AND APPLICANTS 
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THE ABOVE INFORMATION IS CONFIDENTIAL AND APPLICANT'S 


THE BRESCOME DISTRIBUTORS Corp. 


UAPORTERS Wines - Liquors OrsTRIBUTORS 
230 LOCUST STREET HARTFORD 1, CONNECTICUT 


October 25, 1962. 


Mr. George English, 

The Brescome Distributors 
Employees Association, Inc., 
750 Main St., Room 1208, 
Hartford 3, Connecticut. 


Dear Mr. English: 


Pursuant to your correspondence of 
October 17, 1962 and our meeting with the bargaining _ 
committee of The Brescome Distributors Employees Assn., 
this is to confirm our understanding. 


Each member of The Brescome Distributors 
Fnvloyees Assn, is to have a total life insurance coverage 
of $5,000. and a major medical health and aceident policy 
with coverage up to $7,500. for each infirmity. 


Have your counsel prerere and submit 
a new contract incorporating these new terms and we will 
be pleased to execute same in behalf of management. 


Very trnly yours, 


Calvert Introduces ... 
(Continued from ‘page 60) 
of full color scenes of the Pacific surf, tropical flowers, 
> native tiki idols. and a vibrant Hawaiian sunset. The 
bottle itself is of pale green glass, patterned after an 
“ancient Hawaiian water vessel with a broad base and 
+» long neck. 
As usual, however, Calvert management did not 
’ °rely entirely on their own cpinion of the new package. 
They had it tested against other leading rums, and 
Leilani Hawaiian Rum came in with flying colors, 
# topping packages of the country’s two largest sellers 
in consumer preference tests. 
“* To put the Leilani Hawaiian Rum package and name 
, pbefore a maximum number of prime buyers, Leilani 
will have an intensive advertising and promotion cam- 
© paign providing at least six full color ads in Life and 
_ Look in the next couple of months. 


Major Ad Support 


vy The campaign opens with large full color Pages only 
a few weeks after the brand has gone on sale. Ads 
* center on a giant picture of the beautiful bottle and 
Stress the distinctive Hawaiian character of Leilani. 
°* Starting with a great headline, “Calvert introduces 
othe first rum made in Paradise,” intriguing factual 
copy continues: 
7* We found a rum-maker’s paradise, called the 
Hawaiian Islands. 
The Islands have good, rich volcanic ash in the 
y» soil. About four thousand hours of sunshine per 
year. And a healthy amount of moisture in the air. 
Y (All good for growing sugar cane.) 
+» In fact, the Hawaiian cane is so good, Leilani 
acquires a natural lightness. And a delicious flavor 
that helps to make a perfect Daiquiri, Mai Tai, or 
» Rum Collins. In fact, Leilani tastes so good, you 
can even drink it on the rocks. 
We wish we could say this flavor is solely due 
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to Calvert’s long experience in 
niques. But the truth is, we couldn’t have made 
Leilani without the pure air, sunshine » and soil of 
Hawaii. 
We don’t know about anyone else, but to us, it’s 
paradise. 
Leilani Hawaiian Rum by Calvert. Made in par- 
adise. 
Sales promotion support for Leilani Hawaiian Rum 
will also surpass that for any other rum in the state. 
Displays range from giant illuminated spectaculars 
through colorful windows to dramatic models of Ha- 
waiian tiki idols for counter or backbar. All stress the 
appeal of romantic Hawaii and the fact that Leilani 
Hawaiian Rum is the “Only Rum Made in Paradise.” 
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‘Leilani Hawaiian Rum 


> Made in Paradise by Calvert 


it takes us 
about an hour 
to deliver rum 

from Hawai.  _<@eze=e 
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(THEORETICALLY SPEAKING OF COURSE) 


Hartford 


EDER BROS., INC. 
West Haven & Greenwich 


HAWAIIAN RUM ¢ Sete Re er rece nts pranen 
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THE BRESCOME DISTRIBUTORS EMPLOYEES ASSOCIATION, 
INCORPORATED 


EE 
A special meeting of The Brescome Distributors Employees 
Association, Incorporated, was held, pursuant to duly sent notices, 
at Room 1208, 750 Main Street, Hartford, Connecticut, on October 
26, 1961 at 8:30 A.M. 
The meeting was called to order by the President, George English. 
The nominations for new officers for the coming year were called 
for and, upon motions duly made and seconded, the following offices 
were elected: 
resident George English 
Vice President Edward Kucka 
Treasurer-------------- Morris Tarre 
Secretary--------------, Joseph Ferrante 7 
Nominations for the Board of Trustees were then called for by 
the presiding officer and the following, after motion duly made and 
seconded, were elected as Trustees: 
Maurice Sposito 
James Officer 
William Mayall 
Leo Maynard . 
The presiding officer then called for the Treasurer, Morris Tarre, 


to make his report. The Treasurer then read the report and certain 


questions were asked of him by the membership with regard to the 


collection of dues. 
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A motion was made to accept the report as read, It was duly 


’ seconded and carried unanimously. 
Morris Tarre then moved for the election of new members con- 
sisting of the following: 
Carmen Jones 
Norman Goldman ee oe 
The motion was seconded for the admission of new members and 
carried unanimously. 
A motion was duly made and seconded that ‘the meeting be ad- 


journed and the motion was carried. 


h s rs 
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/ Joseph Ferrante 


HENMAV A. LAL fo pEK hereby authorize Tne 


(Print Name) 


Srescome Distributors Employees Association, Incorporated 


to act zs my collective bargaining representative in all 
maccers between the employees of The Brescome Distributors 


Corporation and ‘The Brescome Distributors Corporation. 
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THE BRESCOME DIST. EMPLOYEES ASSOCIATION 


The annual meeting of the Brescome Dist. Employees Association 
was held at the offices of Shatz and Shatz Attys. 750 Main St. 
Hartford on Sept 26; £958. aes 


Mr. Frank Smith, President, presided and called the meeting 


to order. 
The Secretary8s report was read by Mr. Leahy,Secretary. 
The Treasurer's report was read by Mr. Tarre, Treasurer. 


New business was discussed, and Mr. Sposito in troduced a 
motion that dues should be $1 per month. Motion was seconded 
by Mr. Ludwig. Motion was passed. 

The following members in good standing were present: 


NATOUAL LES BOR RELATIONS Sosaw 


noel Rees“ ermennk £78007 POLE 


Wealiied -...-- 
Sposito Disposition “( Boae2 >: .. = - 


te mits 6 Prsenearare_— > 
New members admitted were: Date Yivisoss “a, ortar 


Sam Spector __- 
Richard’ Duffen © | Bt Pages 7 


The same officers were.elected for the coming year: 


President Frank Snith 
Vice-Pres Edward Kuka 
Treas. Morris Tarre 
Secretary Joseph Leahy 


-Motion was made and seconded to adjourn meeting. Motion carried. = 


“os JAn191 | 


October 15, 1907 


A meotang was held om October 15, 1y0/, by the 
employees or The Brescome Distributors Association, 
Ine, ,in rererence to the company union. 

fhe purpose ror the meeting was to decide 
whether to elect new officers and continue with the 


payment or dues, oF to wait until the results or the 


Hearing on November 2/, 190/. 

A motion was made by Frank Smith to vote to 
hola the company union in abeyance as toe dues and 
the election of new officers; this waa seconded by 
Joe Leahy. | 

“fhe vote was unammous to hold in abeyance. 
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Ee ree pangs I py j. hereby authorize The 
\Print Name) 


“Brescome Distibutors Employees Association, Incorporated 
to act Gs my collective bargaining representative in all 
matters between the employees of The Brescome Distributors 
Cozporation and The Brescome Distributors Corporation, 


Viitnessed by: 
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Dispesit:on B> stved. ‘a. 
Rajeted@_ 


(Print Name) 
Brescome: Distributors. Employees Association, Incorporated 
to act as ‘my collective bargaining representative in all 


matters between the employees of The Brescome Distributors : 


a an and The s Brescome Distributors Corporation. 
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FIRST MEETING OF INCORPORATORS 


Te first meeting of the incorporators of THE BRESCOME 


DISTRIBUTORS EMPLOYEES ASSOCIATION, INCORPORATED, was held 
this 25th day of July, 1952 at three o'clock, in 
Room 1208, 750 Main Street, Hartford, in pursuance of the forb-+ 
going Waiver of Notice. 

Harvey J. Grinsell was elected temporary cuairman and 
James H. O'Brien, temporary clerk. | 


The following were adopted as By-Laws of the Association: 


T 
BOARD OF TRUSTEES 


FIRST: At the organization meeting of this Association, and 
thereafter at each annual meeting the members shall select a 
Board of Trustees. Said Board shall consist of not less than, J 
three (3) or more than seven (7) members who shall serve unti : 
the next annual meeting and until their successors shall have 
been selected. 


Said Board shall consist of the President, Secretary 
and Treasurer of the Association and such additional members 
as may be chosen by the members. Said Board may fill any va- 
cancy in its membership or of any office for the unexpired term. 
The property and.affairs of this Association shall be under the 
management of said Board. 


SECOND: -The officers of this Association shall consist of the 
esident, Vice-President, Secretary, .and Treasurer. Said — 
officers shall be selected. by the members at the organization 
meeting of this Association and thereafter at each annual 
meeting of the members. Said officers shall serve for a term 
_of one year and until their successors shall have been selected. ' 


THIRD: It shall be the duty of the President to preside at q)j 
meetings of the members of said Association and in his absence,’ 
the Vice-President shall preside. Said President shall also 
perform all the duties specially required of him by the Statute 
under which this Association is organized. : 
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FOR TH: Tt shal? he the duty of the Secretary to 
make and keep the records of the proceedines of all the meetings 
of the members and trustees, which record shall be opened to 
inspection of said members and trustees. He shall also perform 
such other duties as may be required of him by the Board cf 
Trustees from time to time. i 


FIFTH: It shall be the duty of the Treasurer to 
receive, keep, and disburse the cash and funds belonging to 
this Association and his records shall be open to the inspection 
of the members and trustees. He shall perform such other duties 
as may be delegated to him by said Board from time to time. 


SIXTH: All checks, notes, contracts, deeds, documents, 
and other instruments of this corporation shal] be signed by 
such persen or persons designated by said Board for that purpose. 


SEVEN TH: Annual meetings of the members of this 
Association shall be held at such place in the State of Connecticut 

as shall be designated by notice of such meeting on the third = 
Friday of September in each year for the choice of trustees, elec- 
tion of officers, and for the transaction of any proper business. 

The first annual meeting of said Association is to be held on the 

third Friday of September, 1953. 


EIGHTH: Special meetings of the members of this 
Association may be held at any time upon like notice as that 
prescribed for annual meetings, and the President shall give notice 
upon request in writing of a majority of the trustees or 20 per 
cent of the members and shall specify therein the object and pur- 
pose of such meeting. 


A quorum at any annual or special meeting shall 
consist of at least eight (8) members of the Association. 


NIN TH: Te meetings of the Board of Trustees of this 

Association may be held whenever in the opinion of the President 

, or in the opinion of a majority the interest of this Association 

_ shall require such meeting, reasonable notice thereof having been 
given. A special meeting of said Board may be called at any time 

by the President and shall be called by him promptly at the re- 

quest of a majority of the trustees. Reasonable notice of the 

object and purpose of such meeting shall be given to the Trustees. 


TEN TH: Any employee of The Brescome Distributors 
Corporat‘on, hereinafter referred to as the Employer or any other 
- company engaged in the sale or distribution of liquor, hereinafter 
referred to as the Employer Company, who is not a stockholder, 
officer, or director and who is not otherwise prohibited by law 
from becoming a member of this Association, arid who has been em- 
ployed by the Employer or Employer Company for a period of at 
least thirty (30)-days, may become a member of this -Association. 


JA-196 


The Board of Trustees shall prescribe the form of application 
for membership that is to be used. Applications for membership 
shall be ccnsidered and approved by a majority of the members 
of the Association at a meeting duly called for that purpose. 


If any member of this Association shall become a 
stockholder, officer, or director of employer company, or who 
otherwise is disqualified, or who shall occupy any position 
which under any law prohibits him from being a member of this 
organization shall automatically forfeit his membership in this 
Association. Every applicant for membership shall by virtue of 
his application and its acceptance by this Association terminate 
his membership or affiliation with any other organization which 
represents, purports, or seeks to represent the employees of the 
Employer or Employer Company for the purpose of collective bar- 
gaining and shall automatically constitute and appoint this 
Association his or her agent for the purpose of resigning or 
withdrawing from such other collective bargaining agency with 
which he or she is affiliated. Any member of this Association 
who ceases to be an employee of the Employer or Employer Company, 
shall automatically cease to be a member of this Association. 
But, if said member should at some later time re-enter the employ- 
ment of the Employer or Employer Company, he shall again be 
eligible for membership in the Association. No member of this 
Association shall engage in any activities or on behalf of any 
other union and in the event that any member does so, he may be 
subject to suspension or discharge from this Association by a 
vote of the majority of the trustees. Every member of this 
Association in good standing shall be entitled to full voting 
privileges at all meetings of said Association. 


ELEVEN TH: ‘No initiation fees shall be collected from any: 
applicant for membership. The amount of dues and time of pay- 
ment shall be determined by the Trustees of the Association. 
There shall be one class of membership and the amount of dues 
to be paid shall be the same for all members. No assessment of 
any kind shall be levied on the members unless authorized by 
their vote at a meeting called for that purpose. ‘The Trustees 
may adopt reasonable rules and regulations for the suspension 
and expulsion of members for non-payment of dues or assessment 
or by reason of the misconduct or by reason of any act of any 
member detrimental to the best interests of this Association. 


TWELFTH ¢ i The Trustees shall select from their number a 
Committee to be known as the Collective Bargaining Committee. 

‘No agreement arrived at by said comnittee with the Employer or 
the Employer Company shall be binding upon this Association un- 
less approved by a majority of the members at a meeting specially 
called for that purpose, 


THIRTEEN TH: Tne By-Laws of this Association may be dltered or 
amended or repealed at any annual or special meeting of the 
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members of this Associatton by a majority vote of the members 
present at such meeting, notice of which mecting shall state 
the nature of amendment or repeal to be proposed, 


After a discussion, the members decided to elect officer : 
ani nroceded to elect the following persons for the follcwing 
offices to hold office in each case until ‘the next mnual 
meeting and until their successors have been chosen. 


President Harvey J. Grinsell 
Vice-President Leo Maynard 
Secretary Joseph C. Haverback 
Treasurer Edward D. Horowitz 


The following were selected as trustees to hold office 
until the next annual meeting of the Association and until their 
successors shall have been elected, 


vgames E. Officer 
James H. O'Brien 
Edward M. Collins 
Joseph W. Roberts 


Taese four and the President, Secretary and Treasurer 
constitute the Board of Trustees. 


It was voted that an initial assessment of $5 be paid 
by each member and that the annual dues be $12 a year to be 
payable at such time as may be fixed by the Board of Trustees. 


There being no further business, the meeting then ad- 


journed,. - 


Temporary Clerk 
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(Print Name) - = 
Brescome Distributors Employees Association, Incorporated k 
to act as my collective bargaining representative in all 
mécters between the employees of The Brescome Distributors 


. Corporation and The Brescomie Distributors Corporation. 


* i 
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— Ld Lames 
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I, Lay 4 hereby authorize The 
ees Print Namé) 


Brescome' Distributors Employees Association, Incorporated 


"5° to act as my collective bargaining representative in all 
matters between the employees of The Brescome Distributors ; 
Corporation and’ ‘The ® Brescome. Distributors Corporation. 
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~ AG EVDS 2 _dlourest! rere authorize The 
(Print = 


Brescome DEStaibatone Employees Association, Incorporated 
to act as my collective Bergeiing representative in all 
matters between the employees of The Brescome Distributors 


Corporation and The Brescome Distributors Corporation. 


— 
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“(Written Signature) 
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BRESCOME DISTRIBUTORS EMPLOYEES ASSOCIATION, Inc. 
730 Main Se. Reem 1208 
HARTFORD, CONN. 


November 13, 1956 


Brescome Distributors Corporation 
285 Newfield Avenue 
Hartford, Connecticut 


Attention: Samuel Lentz, President 
Gentlemen: 


Since 1952 your company has recognized the Brescome Distributors 
Employees Association, Inc. as the collective bargaining agent for 
the salesmen, truck drivers and warehouse men who are employed by 
you. 

Up to this time, we have been operating on an oral contract 
with the corporation. We have found that this method of operation 
is no longer satisfactory. We hereby demand that you negotiate 
with us immediately so that a written contract can be drawn between 
the corporation and our association. Please advise us of the dates 
and times on which you will be available. We will then select 
such dates and times as are mutually convenient. Your prompt 
attention to this is requested. 

LEO RELATIONS Sosrw 


a “Gos Wine Sey 7s Very truly yours, 


pee AS oe -F76S3. 
THE BRESCOME DISTRIBUTORS 
EMPLOYEES ASSOCIATION, INC. 


Ze Peapfecer 


Vice President 


A 


THE BRESCOME DISTRIBUTORS Corp. 


wwroatess Wine - Liquors vistessisrons 
285 NEWFIELD AVE. WEST HARTFORD, CONN. 


Kovember 14, 1956. 
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| THE BRESCOME DISTRIBUTORS CORPORATION, hereinafter referred 
to as EMPLOYER, and THE BRESCOME DISTRIBUTORS EMPLOYEES ASSOCIATION, 
INCORPORATED, hereinafter referred to as UNION, agree to be bound 
by the terms and provisions of this Agreement. 

SECTION I. SALESMEN 


| (a) Rate of Pay - Employer agrees to pay salesmen by a 
i 


i percentage of gross profit less overhead for each month by itex 
| for commission salesmen. The salaried salesmen shall receive a 
| minimum of $75. per week plus $10. car expenses per week. 
(b) Commissions - Employer agrees to pay commissions 
— receipt of customers’ payment for merchandise sold. Bmp loyer | 
ie to pay commissions weekly. Salesmen shall receive com- 
missions accruing from accounts to which they have been assigned 
| by Employer. 
| (c) Vacations - Salesmen shall be entitled to a vacation | 
‘with full pay for a period of one week per year after the complet 
of one year's ezployment. Union agrees to allow employer to set 
h the dates for said vacations. 
| (d) Holidays ~- Employer agrees that the following days 
| chell be holidays for its selesmen: 
New Years Day, Memorial Day, Good Friday, Fourth of 
July, Labor Day, Thanksgiving and Christmas. 

(e) Grievances - Any grievances which Employer has will 
be taken up with the union's Grievance Committee. All salesmen 
will take up their grievances with the union's Grievance Committee 
who, in turn, will discuss the same with Employer. 

(£) Duties of Salesmen - Union agrees that the salesmen 
ate responsible for sales to each account assigned to them by 
Employer. it is also the duty of the salesmen to keep proper sal 
records, distribute advertising end promotional material, book 


i -2- 

displays when available and to effect collections for sales made. 
Union agrees that salesmen are to work as many hours as necessary 
| Se them to promote and sell all brands according to the individoa} 


| quotas assigned to them. Salesmen shall attend all meetings called 


SECTION II. WAREHOUSEMEN & DRIVERS 


(All references to drivers also pertain to warehousemen 
since their duties are interchangeable). 


(a) Rate of Pay - Employer agrees to pay warehousemen and 
drivers in accordance with the following schedule: 


ist two months - 1.45 per hour up to 40 hours 
2.17% per hour aver 40 hours 


Third and fourth month:- 1.60 per hour up to 40 hours 
2.40 per hour over 40 hours ° 


After four months - 1.75 per hour up to 40 hours 
2.62 per hour over 40 hours 


After 4 months all men shall be guaranteed 40 hours 
work per work. A bonus of $10.00 a week shall be 
paid to each man who does his work satisfactorily. 
This bonus shall be paid every 4 weeks. 


A bonus of $15.00 per month shall be paid to each 
driver who does not have a driving accident during 
the month. Should an accident occur, through no 
fault of the driver, he would still be entitled to 
this bonus. Bonus for safe driving will be paid 
every three months. 


Extra help - men that are hired from time to time - 
to help on trucks, help in warehouse, unload freight 
cars, etc. - 1.25 per hour up to 40 hours - 1.87% 
40 hours. 


Night men - preparing orders for morning deliveries -! 
1.40 per hour up to 40 hours - 2.10 per hour over H 
40 houra. Night men guaranteed 48 hours work per week. 


(>) Medical Bills and Sick Leave - 


Employer agrees to pay the ordinary medical bills of 
the warehousemen and drivers. Warehcusemen and dri 
will be entitled to normal sick leave if they should 
report 111 and have a doctor of the Employer's choice 
examine then. 


Hours - 


t 
| 
| 
! 


Sterting time at discretion of warehouse manager. | 
Vacations - 
| 


Warehousemen aad drivers shall be entitled to two 
weeks vacation with pay at the rate of 48 hours per | 
The dates on which ' 


érivers shall be set by Employer. 


Folidays - 


Employer agrees that the following days shall be 
holidays for its warehousemen and drivers: 


New Years Day, Memorial Day, Good Friday, Fourth 
of July, Labor Day, Thanksgiving and Christmas. 


Insurance - 


Effective January 1, 1961, Employer will pay for a 
$1600 14fe insurance policy for the warehousemen and 
drivers. Employer shall also pey for the hospital- 
ization policies (Conn.Blue Cross and Conn.Medical 
Service) for the warehousemen and drivers. Warehouse 
ren and drivers shall be entitled to these insurance 
benefits after completion of four months of employ- 
ment with Euployer. 


| 
Duties - \ 
Orders shall be checked with the customers at the time 
ef delivery. i 
ALL routes shall be established by the warehouse 


manager. 
Drivers shall handle merchandise with care so a8 to — 
avoid breakage. | 
Drivers shall report all shortages, breakage, incorrec 
orders, etc. to the warehouse manager and/or Employer F 
immediately upon their return to the warehouse. In 

the event the warehouse is closed, the report shall 
mada immediately upon their checking in in the no: le 
Drivers ehall check in all merchandise each night of, 

dn the event that the warehouse is closed, tho first 
thing the following morning. 

Drivers shall exercise care in the use and maintenanee 
of their trucks. 

Drivers are to drive carefully. All accidents shall 

be reported inmediately by all drivers. 

When performing duties in warehouse, men are to use |. 
Tee care in hanéling merchandise and putting up 
orders. 
The selection of drivers to deliver on various routes |. 
cet up by the warehouse manager ghall be in the complete 
discretion of the warehouse manager. 


(a) Gzievances - 


Tas warchousemen and drivers are entitled to take 
up any ox all of their gricvances with tha Griev- 
ance Committee of the union, which committee will 
coafes with Enployer regarding tho same. Now 
grievances on the part of Employor shall also be 
taken up by the Grievance Committec of tho union. 


wooo] TEL. DURATION 
‘ue term of this Agreement shall be from Novecber 15, 
‘2960, to Isvoabcr 15, 1962 and shall continue in full force end 


‘effect fee. yo2r to year thereafter unless notice of change, 


additions cs celetions shall be given in writing by either party 


ito the cthee party at least sixty days prior to the expiration 


date. 


THE BRESCOME DISTRIBUTORS EMPLOYEES 
ASSOCIATION, INCORPORATED 


| 


ng hig Litighl | 


Duly authorized 


; 
I 
; STATE GF CONNECTICUT ) 
) ss. Hartford, 
 COUNZY OF HARTFORD ) 

h 
| 


; of Tao Becscoms Distributors Employees Association, Incorporated, 


Ferconally appeared ; 


tl signer end scaler of the foregoing instrument, and acknowledged 


ee ee n> Lee re, 
bd 


the sama to be his free act and deed individually and as such 
i i 


i officers, cand the free act and deed of said corporation, before me, 
H 


Commissioner of the Supericr Court 


Notary Public | 
| 
i 
| 


| 
ii STATE GF CONNECTICUT ) 
2 ) ss. Hartford, »1960. 


+ COUNTY CF LARTFORD 

Pexsoaally appeared n ' 
| of The Brescoze Distributors Corporation, signer and sealer of | 
i the forcgoing instrument, and acknowledged the same to be his free 
| act cnd deed individually and as such officer, and the free act 

f and deed of said corporation, before me, 


| 
Notary Public | 
Commissioner of the Superior Court | 
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ADDENDUM ae => J 


The management ef the Zaployer's business and the direction ef 
its employees, including the right to hire, suspent or discharge fer 
cause, except as expressly limited by this agreenent, and the right te 
transfer or lay eff due te lack ef werk or otherwise and in general 
all other functions of management unless expressly linited by this 
agreenent are reserved to and are vested exclusively in the Eepleyer. 
The Ruployer agrees that nene ef these rights shell be used for the 
purpeses Gf discrininating against any eupleyes because ef menbership 
or non-nesbership in the Unien er against any neaber ef the Unien because 
ef proper Unien activities, 


RELAY tug SSKRD 
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spoon | | 
The BRESCOME DISTRIBUTORS CORPORATION and THE BRESCOME 
DISTRIBUTORS EMPLOYEES ASSOCIATION, INCORPORATED agrce to delete 
Section II, Paragraph (a), from the contract of Noverber 15, 1960, 


> 


| by and bctween the above mentioned parties and substitute therefor 
the following paragraph. 
the parties to this addendum agree to be bound by the 
| terms and provisions of the hereinafter substituted Section II, 
| Paragraph (a). The remainder of the contract between the parties 
|| dated Novenber 15, 1960, shall remain the same and in full force 
and effect. 
SECTION II. WAREHOUSEMEN & DRIVERS ae ! 


° 
4 
a 
es 
- 
ww 


——— 


(All references to drivers also pertain to warehousemen 
. since their duties are interchangeable). 


a 


- Employer agraes to pay 
dance with the following 


1st two months - 1.45 per hour up to 40 hours 
2.17% per hour over 40 hours 


Third and Fourth month - 1.60 per hour up to 40 hours 
2.40 per hour over 40 hours 


After four months - $2.05 per hour up to 40 hours 
3.07% per hour over 40 hours 


After four months, a1] men shall be guaranteed 48 
hours work per week. ‘ 


Extra help - men that ere hired from tire to time - 


to help on trucks, help in warehouse, unload freight 
cares etc. - 1.25 per hour up to 40 hours - 1.87% 
hours. % . 


Night men - preparing orders for morning dslivories - 
. Pres re moniguarenseeatast ee wa 
The effective date of this substituted paragravh 1s 
December 1, 1960. ‘These terms shall remain in effect during the 
duration of the contract of Novenber 15, 1960 #8 set forth in | 


Section IIZ of said contract. 2 
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ADDENDUM - Continued 


THE BRESCOME DISTRIBUTORS EMPLOYEES 
ASSOCIATION, INCORPORATED 


Loge Mlirgth 


Duly authorised 


DISTRIBUTORS CORPORATION 
4 WA é 
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THE BRESCOME DISTRIBUTORS EMPLOYEES ASSOCIATION, 
INCOR PORATED 
Room 1208 750 Main Street 
Hartford 3, Connecticut 


October 17, 1962 


Samuel Lentz, President 

The Brescome Distributors Corp. 
- O. Box 1643 

Hartford, Connecticut. 


Dear Mr. Lentz: 


This is to advise you that the contract that was entered into 
by our Union with your Corporation will be coming to a close 
on November 15, 1962. 


The bargaining Committee of the Union has met and discussed 
various aspects of the contract, and have concluded that we 

are in need of additional life insurance coverage and provisions 
for major medical insurance coverage. 


We are herewith making demand for a bargaining session with you 
to discuss these additional benefits, with a view to entering 
into a new contract. Kindly advise us, at your earliest oppor- 


tunity, when we can sit down to discuss this matter. 


Very truly yours 


THE BRESCOME DISTRIBUTORS EMPLOYEES 
ASSOCIATION, INCORPORATED 


7 -_f 
By CGoonje f La 7s 
George R, English, Its 
President. 
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Epwarpb Isaacs & Company 
CERTIFIED PUBLIC ACCOUNTANTS 
NEW YORK,N.Y. BRIOCGEPORT, CONN 


EDWARD ISAACS, cra. SOO FIFTH AVENUE - NEW YORK 36,N.Y. 


NATHAN A.POLAN,C.P. A. - 
MORRIS WASSERMAN,C.P. a. CORDES ZO SO) 


ALEXANDER JAFFEE.C.PL A 
MAX HECHT. C.PA 

YAY R.FLUG.C PA 
ROGERT FREILICH,C.PA. 
YEO P. ISAACS, C.P. A. 


July 22, 1965 


Brescome Distributors Corp. 
230 Locust Street 
Hartford, Connecticut 
Att: Mr. Stanley Goldstein 

Re; Profit Sharing Plan 
Gentlemen: 
Confirming telephone conversation anent the inauguration of the profit 
sharing plan in the fiscal year ending July 31, 1965, the following 
procedure is recommended: 


1. The writing up of minutes of the joint meeting of the Board of 
Directors and shareholders authorizing: 


(a) the adoption of the profit sharing plan and trust agreement 
incident thereto by the corporation, (as per copies 
attached). 

(b) the contribution of $X to the profit sharing plan. 

Open up a bank account in the name ae 

Corp. Profit Sharing Plan Trust with a 00 deposit, having 

as trustee. 
Payment of the contribution to the profit sharing plan must be 


made no later than October 15, 1965. (the amount $X minus the 
initial deposit). 


The Employees’ Welfare Association should repay to Brescame the 
total amounts paid in for the fiscal years ended July 31, 1964 F 
and July 31, 1965. 


Thereafter any funds required by the Welfare Association should 
be made available by the trust via interest bearing loans. 


Epwarp Isaacs & COMPANY 


Brescome Distributors Corp. 
Att: Mr. Stanley Goldstein 


The employees should be notified regarding the adoption of the 
plan and the total amount of the contribution (as per suggested 
Graft enclosed). 


Please furnish our office with the following: 
1. Six copies of the notice to employees. 
2. A history of the company. 
3. A list of the names of the employee members (those who are now 
members of the Association), date of birth, date of commencement 


of employment, the amount allocable to each (probably the 
amounts now credited to them). 


Very truly yours, 
EDWARD ISAACS & COMPANY A 


By; {L Aare ng wae . Lty—~_ 
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NATIONAL LABOR RELA? z 
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este. = = 


uno (W. olas k i hereby authorize The 
(Print Name) 


Brescome Distributors Employees Association, Incorporated 
to act as my collective bargaining representative in all 


matters between the employees of The Brescome Distributors 


Corporation and The Brescome Distributors Corporation. 


(Written Signature) 


NATIONAL LABOR RELATIONS BOARD 


1, “Rank £. Oe ‘TH hereby authorize The 
(Print Name) 


3zescome Distributors Employees Association, Incorporated 
to act as my collective bargaining representative in all 


matters: between the employees of The Brescome Distributors 


Conpecaston and The Brescome Distributors Corporation. 5 
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Agel . aos LTB ery, (Written Signature) 
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Be VA a= a ./¥y ax Leet hereby authorize The- = -- 
Zee \Pziat Name) re 
Brescome Distibutors Baiployees Association, easeeias ote: 
to act as my collective bargaining representative in al] 


matters between the employees of The Brescome Distributors 
Corporation and The. © Brotcoms Distitbutors: Corporation, 


Witnessed by: _ 
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1, “RANK fhe om ‘TH hereby authorize The 
(Print Name) 


3rescome Distributors Employees Association, Incorporated 
to act es my collective bargaining representative in all 
matters: between the employees of The Brescome Distributors 


Corporation and The Brescome Distributors Corporation. 
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| a hors (Uh SG 2 x : aed hereby authorize The 
a \2riat Name) | 

Brescome > Distaibutors Eniployees Association, Incorporated . 
to act as my collective bargaining representative in all 

matters between: the employees of The Brescome Distributors | 


Corporation and The Brescome: Distributors Corporation. 


Witnessed by: _ 


DAE Sool 


i (Written Signature) — 
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2 met, “ERED A Ni ieee hereby authorize The 


(Print Name) 
Brescome: Distributors: Employees Association, Incorporated 
ao : to act as my collective bargaining representative in all 
matters between the employees of The Brescome Distributors 
Sen Sar and The 2 Brescome. Distributors Corporation. 
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Bzescome Distributors Employees Association, Incorporated 
to act as my collective bargaining representative in all 


matters between the > employees of The Brescome Distributors 


Corporation and The Brescome Distributors Corporation. 


_ (Written Signature) ; : 
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I hereby designate Local No_____ Miscellaneous ond Allied Diitve 
DRW. 2A WLU. of A, AFL-CIO, a TE sole collective 
bargaining agent, and authorize them fo represent man in ony ond (ll pro- 


ERs 
grant them the right to negotiate with my an agreement 
relating to wages, hours and other conditions of yy, 
I- 5-67 
172 BROAD ST- 


Print Home Addveas 


2 Priat Nowe 
THE. BRESOME DIS Dists—< Corp: Bm lecos7 ST_f ST_, HARTFORD, CORA. 
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EMPLOYMENT IS PROTECTED BY LEGISLATION Po. 
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SHEA fs DANIEX J. hereby authorize The 


\2rint Name) a 
osescome Distributors Employees Association, Incorporated 
<0 EC GS My collective bargaining representative in all 
: maccers between the employees of Tze Brescome: Distributors 


Cozporation and The Brescome Distzibutors Corporation. 


(Written Signatur¢) 
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| THE BRESCOME DISTRIBUTORS EMPLOY ES ASSOCIATION, INCORPORST=ED 
A special meeting ox Tne Brescome Distributors 
Employees Association, Incorporated, was held, pursuant to 


duly sent notices, at Room 1208, 750 Main Street, Yartiord, 


Connecticut, on November 28, 1960, at 8:00 A.M. 


The meeting was called to order by the Treasurer, 


Morris Tarre. 

The nominations for new officers for the coming year 
were called for and, upon motions duly made and seconded, 
the following officers were elected: 

President: George English 

Vice President: Edward Kucka 

Treasurer: Morris Tarre 

Secretary: Joseph Ferrante 

Nominations for the Board of Trustees were then celied 
for by the presiding officer and the foldowkas. after motion 
duly made and seconded, were elected as Trustees: 

Marxtce Soosito 

James Officer 

William Mayall 

Leo Maynard 

After the election of the Board of Trustees for the 


ensuing year, Morris Tarre delivered to Attorney Josepn 
- Adinolfi, cowmsel for the union, new written terms of eaploy- 


ment for the warehousemen and drivers which had beea nego- 
tiated at a mesting of the Negotiating Committes for the 
union and management. Attorney Adinolfi then read the entire - 


schedule of terms of employment and indicated that there wer? 
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no changes with respect to the terms of employment for- the 
salesmen. 


The new terms of Pa osnae for war enousemen and drivers 
were read by counsel as follows: 


WAREHOUS=3f20 . AND DRIVERS 


All xeferences to drivers also nein to warehousemen since 
their duties are interchangeable. f 


Rate of pay - Ist two months - 1.45 per hour up to 40 hours 
2.17% per hour over 40 hours 


| Third and fourth month - 1.60 per nets up to 40 hrs. 
2.40 per hour over 40 hrs. 
After four months - 1.75 per hour up to 40 hours 
2.62% per hour over 40 hours 


In addition - after 4 months all men shall be _Suaranteed 4é 
: hours work per work. A bonus of $10.00 4a week Sie 
be paid to each man who does his work satisfact 
Tnis bonus shall be paid every 4 weeks. 


A bonus of $15.00 per month shall be paid to =o 

| dxiver who does not have a driving accident during 
the month. Should an accident occur, through no 

| fault of the driver, he would still be entitled to 
this bonus. Bonus for safe driving will be paid - 


every three months. 2 


xtra hel» - men that are hired from time to time - to help on 
, trucks, help in warehouse, unload freight cars, et 
1.25 per hour up to 40 hours - 1.87% over 40 hours 


Night man - preparing orders for morning celiveries - 1.40 ve 
up to 40 hours - 2.10 per “hour over 40 hours. ¥ 
men guaranteed 48 hours work pex week. 


“ye 
Fa 
igi 


Medical bills and sick leave - ordinary medical bills will be 
for by the company. 


. Beployees will be entitled to normai sick leave. 
‘they shocld repuct ill aad have doctor of che 
company's choice examine thea, - 
Hours - starting time at discretion of warehouse manager. 
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Vecation - 2.weeks after 2 year's eaployment. Paid for 46 hours 
Time sex by management. x < 

Holidays - New Years Day - Memorial Day - 4th of July - Labor v2; 
Good Friday - Christmas and Thanksgiving. ars. 

Insurance - effective Jan. 1, 1961, the company will pay for a 
$1000. life insurance policy. Tac company sha2li aise. 
pay for the hosnitalization policies (Conn -Blue 
Cross and Com.Hedical Service). Insurance to men 
after 4 months employment. 


Drivers are responsible for delivery of merchandise to customers 
according to invoice. Orders to be checked with 
customer at time of delivery. - Routes to be 
establisned by warenouse mans ger. . 


Drivers to handle merchandise with. care so as te avoid breakage. 
Drivers to exercise car2 in the use and maintenance of their truck 


Drivers are to drive carefvily. All accidents to be reported 
imnedietely. 


Waen performing duties in warenouse, men are to use proper care 
jn handling merchandise and putting up orcers. 


Route men are to cover to be set up at the disexetion of the 
warehouse manager. 

Grievance on part of me 
comuittee wao will speak to managemen 
same. Grievances on part of managamer 


up with same grievance comittec. 


Morris Tarre made a motion that the terms of employment 


a weitten contract be i counsel for the Uniow.to de 


executed by management and the Union, to remain in effect for 


Morris Tarre thea moved for the election o£ new memlvers 


consisting of the following: 


Sales 

Edwazd Pekar, 64 Highviey Road, Waoping 

Isidore Zingeser, 317 Blve Hiils Avenue, Hertford 
Willian J. tictnroe, 81 West Point Terr. ,W.Hartford 
Anthony P. Kowalezyk,114 Broad Street, Forestville 


Warehouse 


John J. Joyce, 62 Hughes Street, Hartford 
Melvin Harris, 1611 Main Street, Hartford 
Lyaford MH. Gabaree, § Sky Street, Thommsorville 
William £. Moore, 160 Plain Street, E.Hartford 


Tae motion was seconded for the admission of new members 
vas Guly made and seconded that the meeting be 


Motion was carried. 
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DAW. & AWLU. OF A. AFL-C10 ~~ 


“eS “MISCELLANEOUS AND ALLIED Division 
I hereby designate Miscellaneous and Allied Division D.R.W. & A.W.1.U. 
of A., AFL-C1O, or its as collective 
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THE BRESCOME DISTRIBUTORS EMPLOYEES 
ASSOCIATION, INCORPORATED 


oo 


The regular annual meeting of The Brescome Distribu— 


tors Employees Association, Incorporated, was held pursuant to 
duly sent notices, st Room 1208, 750 Main Street, Hartford, 
Connecticut, on Friday, October 23, 1964, at 9 A.M. 

The meeting was called to order by the President, 
William J. McEnroe. 

The nominations for new Officers for the coming 
year were called for, and, upon motions duly made and seconded, 
the following Officers were named: 

President Norman Goldman 

Vice-President Anitrosy Kowalezyk 

Treasurer Frank Smith 

Secretary George English 

Nominations for the Board of Trustees were then called 
for by the presiding Officer, and the following, after motions 
duly made and seconded, were elected as Trustees 

Norman Goldman 
Anthony Kowalczyk 
Frank Smith 
George English 
‘After the election of the Board- of Trustees for the 


ensuing year, William J. McEnroe, President, asked whether there 


was any new business. Leo Maynard then moved for the admission 
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of the following new members: 


Albert Paul, of 206 Kozani Street, Bristol, Conn. 


Bruno Golaski, of 18 Broadview SEES, Warehouse Point, 
Conn. 


Alfred Cohen, of 117 Lebanon Street, Hartford, Conn. 


Frank Amoroso, of 54 Edgerton Street, Darien, Conn. 


The motion for admission of the corecoine new members 


was seconded and carried unanimously. 


A motion was duly made and me that the meeting 
be adjourned, and the motion was arried 


George English 
Secretary. 


-» * 
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THE BRESCOME DISTRIBUTORS EMPLOYEES 
ASSOCIATION, INCORPORATED 
The regular annual meeting of The Brescome Distribu-— 
tors Employees Association, Incorporated, was held pursuant to 
duly sent noticés, at Room 1208, 750 Main Street, Hartford, 


Connecticut, on Friday, October 29, 1965, at 8:30 A.M. 


fhe meeting was called to order by the President, 


Norman Goldman. 

The nominations for new Officers for the coming 
year were called for, and, upon motions duly made and seconded, 
the following Officers were named: 

President Anthony Kowalczyk 

Vice-President Albert Paul 

Treasurer Frank Smith 

Secretary Alfred Cohen 

_ Nominations for the Board of Trustees: were then called 
for by the presiding Officer, and the following, after motions 
duly made an@ seconded, were elected as Trustees: 

Anthony Kowalczyk 

Albert Paul 

Frank Smith 

Alfred Cohen 

Edward Kucka ; 


After the election of the Board of Trustees for the 


ensuing year, Norman Goldman, President, asked whether there was 
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any new business. Leo Maynard then moved for ee admission of 
following new members: 
Victor Bonaiutg, 75 Sherman Rd., Glastonbury, Conn. 
Cosmo Lupica, 105 Shaw St., New London, conn. 
Walter Terry, 4 Florence St., Hartford, Conn. 


Fred Browne, 16 Hamilton Dr., Berlin, Conn. 


Raymond Gilbert, A-]28 Charter Oak Terrace, Hartford, 
Conn. 


Bernard Sandler, 2 East Lane, Bloomfield, Conn. 


Joseph LaPlante, 12 Chestnut Lane, East Hartford, Conn. 
Sidney Pellet, 9 Winton Road, Warehouse Point, Conn. 
The motion for admission of the eoreqoins new members 
was seconded and carried unanimously. 
A motion was duly made and seconded that the meeting 
be adjourned, and the motion was carried. 
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THE BRESCOME DISTRIBUTORS -EMPLOYEES : 
ASSOCIATION, INCORPORATED 


The regular annual meeting of The Brescome Distribu-— 


tors Employees Association, Incorporated, was held pursuant to. 


duly sent notices, at Room 1000, 750 Main Street, Hartford, 


Connecticut, on Friday, November 11, 1966, at 8:35 A.M. 

The meeting was called to order by the President, 
Anthony Kowalczyk. 7 

The nominations for new Officers for the coming 
year were called for, and, upon motions duly made and seconded, 


the following Officers were named: 


President Albert Paul 
Vice-President Frank Amoroso 
Treasurer Bruno Golaski 
Secretary Cosmo Lupica 
Nominations for the Board of Trustees were then 
called for by the presiding Officer, and the following, after 
motions duly made and seconded, were elected as Trustees: 
Albert Paul 
Frank Amoroso 
Bruno Golaski 
Cosmo Lupica 
Edward Kucka. 


4 
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After the election of the Board of Trustees for the 


ensuing year, Anthony Kowalczyk, President, asked whether there 
was any new business. 
A motion was duly made and seconded that the meeting 


be adjourned, and the motion was carried. 


Cosmo Lupica 
Secretary. 


ACT 
pe é 
CF -A£4D 

Mi 


SPECIAL MEETING OF THE BRESCOME DISTRIBUTORS - 
EMPLOYEES ASSOCIATION, INCORPORATED 


A special meeting of The Brescome Distributors Employees Association, 


Incorporated was held pursuant to due notice at Room 1820, One ConStitution 
e 


Plaza, Hartford, Connecticut, on Tuesday, July 25, 1967, at 8 P.M. 


The meeting was called to order by President Albert Paul. 

There was considerable discussion concerning the recent election 
held at the plant of The Brescome Distributors Corporation, Locust Street, 
Hartford, by the National Labor Relations Board. The concensus 
of the membership was that a negotiating committee of salesman should 
be appointed to negotiate with management over a new contract. Upon 
nominations duly made and seconded, the following negotiating committee 
was named: 

Albert Paul 

Leo Maynard 
Maurice L. Sposito 
Norman Goldman 
Frank Smith 

There was further discussion among the membership with regard to 
the preparation of a schedule of demands. These demands are to be arrived 
at by the negotiating committee conferring with the membership and then 
meeting from time to time by themselves. As soon as a list of demands 
is made, management will be notified and a demand for negotiating sessions 


will be made. 


Oné of the members pointed out that Cosmo Lupica, current 
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Secretary of the Association was no longer employed by The Erescome 2 

Distributors Corporation, and that, therefore, there was a vacancy in the 
office of Secretary. In addition, it was pointed out that Frank Amoroso, 
current Vice-President of the Association is in facta supervising employee 
and ineligible to continue membership in the Bssoctanions 


Upon motion duly made and seconded, it was unanimously carried 


that the office of Vice-President be filled by Joseph Leahy, and the office 


of Secretary be filled by Alfred Cohen. 
- Motion was made and duly seconded that the Board of Trustees 
be made to conform to the newly elected officers. After motion duly made 
and seconded, the following were elected as Trustees: 
Albert Paul 
Joseph Leahy 
Bruno Golaski 
Alfred Cohen 
There being no further business, a motion was duly made and 


seconded that the meeting be adjourned, and the motion was carried. 


The meeting adjourned at 9:45 P.M. 


Albert Cohen, Secretary. 


ESCOME DISTRIBUTORS CORPORATION, hereinafter ref-:rred to 
EMPLOYER, and THE BRESCOME DISTRIBUTORS EMPLOYEES ASSOCIATION, 
INCORPORATED, hereinafter referred to as UNION, agree to be bound by the 
<Crs and provisions of this Agreement. 

SECTION I, DRIVERS. 

(a). _Rate of Pay. - Employer agrees to pay drivers in accordance wits 
the fotlowing schedule: First three months, $2.00 per hour up to 40 hours, $3." 
Ser sour over 49 hours; third, fourth and fifth months, $2.15 per hour for 46 : 

2¢ and & hali over 40 hours, with a guaranteedtminimum of 48 hours of work 
per week. Arter six months, $2.15 per hour for 40 hours, time and a ha!f over 
0 hours, a guaranteed annuai wage of $8,060 per year (i.e. $155 per weex for 
each week empioyed). In the event that any such driver earns less than such. 


$iSS, Empioyer will advance the difference between the amount actually cara7 


Empicyer. Such Saturdays are ot to exceea fourteen (14) Saturdays in any onc 
year. in the event that any such driver earns more than the guaranteec amsun: os: 
ez week, such increased earnings will be paid on the sectlement Gate. 


' Sevtlement with regard to the advance account and actual earnings wiil se mace 


évery twe months. 
~ ~ Z ww 
térting time at discretion of Warehouse Manacer. 


OV.Gsys - Empioyer agrees that the following days shali be ns 

_ for its Cruvers: New Years, Gooc Friday, Memorial Day, July 4th, tasor 

Thanksgiving, Chrisimas. Drivers to receive regular pay for holidays. 

Mecicel Bitls anc Sick Leave: Drivers wili be entitled to nors.ai 

Sick leéve with say net to exceed 4 tozal of Zour (4) weeks per annum, provicod 
whey shoulc renort iil and have a Doctor of Employer's choice exam: 
+ Employer's expense, to confirm iilness. 

(e). Insurance - Employer will pay the premium for $5,000 Lito Insurance 
zor each driver. In the event of accidenta: death, the policy will ines 


/$:5,066. Empioyer shail also pay premiums for hospitalizatio: ; 
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cucur Medical Service ana Major Mecicas OF 
Coanecicut Blue Cross and Connecticut Mecical Serv.ce 
Ze entire family of the drivers. Drivers snall be entitied to Mes 
amsurance Senefits aiter compietion of one moath of employment with Empioye:. 
Pension and Weliare Fund - Employer agrees to contribuic for 
“ers cf the pension flan noi less than $2.00 per week fcr each driver wis is 
& member in good staading of the Pension and Weliare Fund. 
Uniforms - Employer agrees to Sumish at its expense wuiors. 
cal Srivers. 
' 


Heiser Loacs - Empicyer agrees to pay ic econ cr.ver $5.05 x: 


i) 
Nees 


cacn ac OF KGS CF MOTE Wher SucA ioad is Geliverec without eo oe 
Drivers shai. De entitled to two weexs* vacal.c 


s 


VGCSI20N WiLL pay Gl th 
monks’ employmen:. The Gsies on waren saad vacetions shau Se wxern oy in: 
- OcSers Snall Le checxea with & 


TEnOu 


S, 2c. t ina Wareanouse Meseser ons 
B6Giately uses iselr feium. to the warehcuse. in the even 
warencus= is sicses, the repoct shail Se made immed: upon the cneca: 
s corning. Onmvers shali check in al. mercnencdise cack aight, oF: 


5 ~ 


eVent wnat the warehouse is closed, che iarst ching me ioliowing morning. Orovcrts 


Shé.l. exercise care in tae use & 
arive carefully. All acclcents shail Se reported immediately Dy ai. driv 


-performing duties in warehouse, men ave to use proper care in handing == 


ise anc putting up omers. The selection of drivers co dciiver on ver: 


“set up by the Warehouse Manager snéli de in the compicte 


“Warehouse Manacer. Drivers shall also load trucks. 
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(2). Soneral Conc - Employer agrees that any anc ail privitcgcs 
enjoyed prior to the Gate of this contract wali be maintained as weil as aii con 
u.tions of employzent relating to wages, hours, overtime, differentials anc 
Zenerai conditions. Conditions and privileges shall de improvec wiencver 
Specie provision for improvements are made elsewhere in this Agreement. 

44). Grrevernses - The drivers are entitled to taxe up any ang a.l ct 
their grievances to the Grievaace Comm:ttee of the Union, which Commiiec w... 

soyer regarding cue same. 
fanacGement of Employer's Business - The management oc 

SusinessS anc the cirection of its employees, inclucing the rigni to hire, susihuss 
or Gischarge for cause, except as expressly limited oy this Agreemext, 
right to transfer or lay off due to lack of work or otherwise aad an genera. c.. 
sther functions of management unless expressly limited by this agree: 


reserved to anc are vested exclusively in the Employer. Tac Employer cs 


any employee Deceuse of membership or non-membership in the Unio 


‘any member of the Un.or Secause of proper Union activities. 
fn). Duration - Tae term of this Agreement shail be from july 20, vee 
‘to July 20, 157C. 
e » 
THE BRESCO DISTRIBUTORS EN. 
ASSOCIATION, INCORFORA 


By. 


THE BRESCOM= Dis 
‘ TION 


‘its“President, culy au 


. cies 
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STATE Cl CONNECTICUT ) 
) ss 
UUNTY OF HARTFORD 


Srescome Distributors Employees Association, incorporated, s igi HOT anc 
Scaler Of the icresgoing instrument, and acknowledged the same to be i:s trce 
SCi and Gecé, individually, and as such officer, and the free act aad ccec ow: 


$a.c Corporazion, before me. 


Notary Public 
Caamissioner of Superioz Court. 


STATE CF CONNECTICUT 
COUNT Y Or HARTFORD 
Personally appeared /@'.> 
“of The Brescome Distributors Corporauon, signer anc seaier of tie foregsins 
answument, and icxnowlecsec che same to de his free act ana ceec, 


and as such officer, and the tree acz anc deed of sa.c Corporation, Serore s.<. 


Novary~Puslic 


Gommissioner of Supezior Cour:. 


lt 
RATIFICATION 


A najorsty of the crivers within Tne Brescome Distributors Employecs 
_ASSOCin wlon co heceby ratizy ane confirm the foregoing contracz. 
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THE RBRESCOME DISTRIBUTORS CORPORATION, hereinafter referred to as 
| EMPI.OYER, and THE BRESCOME DISTRIBUTORS EMPLOYEES ASSOCIATION, 
INCORPORATED, hereinafter referred to as UNION, agree to be bound by the 
i terms and provisions of this Agreement. 
SECTION I. WAREHOUSEMEN, 


(a). Rate of Pay - Employer agrees to pay warehousemen in accordance 


u 
i 


t with the following schedule: First three months, $1.40 per hour up to 40 hours, 


$ 
i) 


y time and one-half over 40 hours; after three months $1.45 per hour up to 40 hours, 
| 
4 
f time and one-half over 40 hours; after six months $1.50 per hour up to 40 hours, 


: time and one-half over 40 hours. 
t . 
' (b). Hours - Starting time at discretion of Warehouse Manager. 


(c). Holidays - Employer agrees that the following days shall be holiday: 
| for its warehousemen: New Years, Good Friday, Memorial Day, July 4th, Labor 
i 


Day, Thanksgiving, Christmas Warehousemen to receive regular pay for holidays 
i 


i (d). Medical Bills and Sick Leave - Warehousemen will be entitled to 
| 


tt 
vided they should report ill and have a Doctcr of Employer's choice examine them 
if 
ae Employer’s expense, to confirm illness. 

(e}. Insurance - Employer will pay the premium for $5,000 life insurance 


i for each warenouseman. In the event of accidental death, the policy will in- 
‘i 


f crease to $10,600. Employer shall also pay premiums for hospitaiization policies 


| under Connecticut Blue Cross, Connecticut Medical Service and Major Medicai 
1 . 


a 
tor similar plan. .The Connecticut Blue Cross and Connecticut Medical Service 


I 
lishall cover the entire family of the warehousemen. Warehousemen shall be en- 


t 
ititled te these insurance benefits after completion of one month of employment 


fe Employer. 
! 
! 


f (f). _Pension and We!fare Fund - Employer agrees to contribute for membe! 
lof the pension plan not less than $2.00 per week for each warehouseman who is a 


{member in good standing of the Pension and Welfare Fund. 


ne Cpl Z 
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l normal sick leave with pay not to exceed a total of four (4) weeks per annum, pro- 


=-; = . 
(g). Vacations - Warehousemen shall be entitled to two weeks’ vacation 
| with pay after one year’s employment. Warehousemen shall be entitled to one 
+ week's vacation with pay after six months’ employment. The dates'on which said 
i vacations shall be taken by the Warehousemen shall be set by Employer. 
(h). Duties - Warehousemen shall perform all duties and meevines as 
i prescribed by Warehouse Manager. In the performance of their duties, Warehous 
men are to use proper care in handling merchandise. 


i (i). General Conditions - Employer agrees that any and all privileges 
" 


i enjoyed prior to the date of this contract will be maintained as well as all con- 


i general conditions. Conditions and privileges shali be improved whenever 


i specific provision for improvements are made elsewhere in this Agreement. 
1 
i 


Ht (j). Grievances - The Warehousemen are entitled to take up any and all 


i 
lof their grievances to the Grievance Committee of the Union, which Committee 


[ 
k | 
‘ditions of employment relating to wages, hours, overtime, differentials and | 

| 

| 

| 

| 

‘ 


W will confer with Employer regarding the same. 


t (x). Management of Employer's Business - The management of Employer's 
|, business and the direction of its employees, including the right to hire, suspend, 


jor Gischarge for cause, except as expressly limited by this Agreement, and the 


‘right to transfer or lay off due to iack of work or otherwise and in general all 
t 
wother functions of management unless expressly limited by this Agreement are 
i" 
reserved to and are vested exclusively in the Employer. The Employer agrees 


| 

that none of these rights shall be used for the purposes of discriminating against 
Hy 

i 

lany employee because of membership or non-membership in the Union or against 
i} 


ery member of the Union because of proper Union activities. 
Hl 


te 
t 
{t 
} 


‘to July 20, 1970. 


{1}. Duration - The term of this Agreement shall be from July 20, 1967 


THE BRESCOME DISTRIBUTORS EMPLOYEES 
ASSOCIATION, INCORPORATED 


Bye 


Its President, Duly Authorized. 
THE BRESCOME DISTRIBUTORS CORPORATION 


——————— 


Its 
JA-262 Duly Authorized. 
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] 
| STATE OF CONNECTICUT ) 


1 ) ss. Hartford 
COUNTY OF HARTFORD ) 


Personally appeared 
i of The Brescome Distributors Employees Association, Incorporated, signer and | 
i seater of the foregoing instrument, and acknowledged the same to be his free act! 
and deed individually, and as such officer, and the free act and deed of said 


fi corporation, before me. 


NN 
Commissioner of Superior Court. 


y STATE OF CONNECTICUT ) 
i ) ss. Hartford 
', COUNTY OF HARTFORD) 


| 
| 
i Personally appeared 
| 
! 
: 
| 
| 
| 


| o£ Tae Brecome Distributors Corporation, signer and sealer of the foregoing 
tinstrument, and acknowledged the same to be his free act and deed individually, 
Hi 


i! anc as such officer, and the free act and deed of said corporation, before me. 


Commissioner of Superior Court. 
RATIFICATION 


; A majority of the Warehousemen within The Bresccme Distributors 
Employees Association do hereby zatify and confirm the foregoing contract. 
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Rate ef pay — Cenrission men - Determines by 4 of grees prefit less everhesi, 
fer cath menth , by iten. 


Salaried men - minimum ef $75.00 per week plus $10.00 ear expense 
per week. 


Selemen are responsible fer sales to each account assigned to them by managenert. 
distribute 


Vacations - 1 week after ) rears eupleynent. Vacation with full pay. Time te be 
est hy menegencat. 
o Now Years - Menerial Pay - 4th ef duly - Leber Day - Thankagiving - 
eo bee Fes 
~ reperted to Unien's grievances esamittee vhe vill take sem up 
with menegemsat. 


Geriowancs on part of menagenent will be taken up with Unien's grisvanes esmnittes. 


vine AS aah ¢ 


‘A&) veterences to drivers also pertain te varvhousemen ainee their duties sreinter- 
Gappeblis 


an I pe pe 
2.1%) * for evertine 


¥ o 


o wip that wo hire frem Sime te time to hs 
in warehense, wileal freight, SSeS ICas ecm 


Might man ~ watehing and prepering for morning deliveries - 1,25 
le ee ee Gusranterd 48 
pay per week, 
Beurs - starting tine at diseretion of warehouse mameger 


Wr S BS SS Paid for 48 heures. Tine 
oot ty menegensst. 


Malidage ~ Bow Year's Day - Menerial Bay - (th of July - laber day = 
Thenkaziving and Coristens. &... FR: Dy ; 
Qrhvers are respensibic fer dalivey ef merchandise te custemers escorting to 
duveice. Oréers are te be checked with eustensr of tine of édslivesy. 
Drivers cre te enmcersise eare in handling eerebandise #0 ss te creid breakage. 


say es te aneervect orders, ote, ere te be reperted ly the mn 
thefts vetuwwn te the warehouse, In ovent warehsuse is 


Gleesei, eo be maf iemedistely upon their checking in in the 
morning 


233 mepskoetise reterasd a tie tensk 60 be checked in thet wight. 
phew are to auseretes cave fs the wee and mistenene of their tasks. 
Setvese eve to dvive carefally. 432. accifente to be reparted fametistely. 


Wasa (a 
wad patting wp wiare. 
Reuben aan ape te cover to be cot up st the éiseretion of the warehouse smmager, 
Seicaepese @e reparted ¢e Gxice’s grietsers sqankttes vee il 
soc a 
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UNITED STATES OF AMERICA wus 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


qrial Exos- 


THE BRESCOME DISTRIBUTORS CORPORATION 
and Case No. 1-CA-6027 
WINE & LIQUOR SALESMEN & ALLIED WORKERS 
LOCAL UNION #195 a/w DISTILLERY, RECTIFYING, 
WINE, AND ALLIED WORKERS INTERNATIONAL UNION 
OF AMERICA, AFL-CIO 
THE BRESCOME DISTRIBUTORS CORPORATION, 
Employer 
and’ Case No. 1-RC-9643 
WINE & LIQUOR SALESMEN & ALLIED WORKERS 
LOCAL UNION #195 a/w DISTILLERY, RECTIFYING, 
WINE AND ALLIED WORKERS INTERNATIONAL UNION 
OF AMERICA, AFL-CIO, 
Petitioner 
and 


THE BRESCOME DISTRIBUTORS EMPLOYEES 
ASSOCIATION, INC., 


Intervenor 


ORDER ON MOTION TO REOPEN HEARING 

By motion dated May 1, 1968, the Charging Party in this matter 
requests that the hearing be reopened to take the testimony of two 
attorneys who represented the Intervenor at the hearing, and the managing 
agent of the building in which their offices are located. The motion is 
opposed by Respondent. It is stated that General Counsel has no objection 
to the motion. 

The motion asserts, in essence, that "upon information and 
belief" certain testimony of a witness for Respondent as to the time 
when one of Intervenor's attorneys severed his connection with a law firm 
which previously represented the Intervenor is inaccurate, and seeks to 


establish the correct time and to challenge the credibility of the witness. 
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The matters involved were clearly known to the Charging Party at 
the hearing, there was no claim at the hearing that the evidence here sought was 
unavailable, nor was any request for a continuance to secure such evidence 
made at the hearing. Therefore, since it is clear that the evidence 
sought is neither newly discovered nor previously unavailable, and no 
other substantial ground appearing for reopening the hearing in this matter, 


the motion is hereby denied. 


It is further ordered that a copy of Charging Party's motion, 


marked Trial Examiner's exhibit 2, and a copy of Respondent's opposition 
to the motion, marked Trial Examiner's exhibit 3, and this order, marked 


Trial Examiner's exhibit 4, be received into the record. 


Dated: May 8, 1968. 


